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ABSTRACT: The basic principle that damages for breach of contract are 
compensatory has been compromised in Whiten v Pilot Insurance Co, a Supreme 
Court of Canada decision. This paper examines the arguments for and against 
extending exemplary damages to breach of contract. It argues that exemplary 
damages are anomalous. They are inconsistent with the fundamental structure of 
civil law. They contravene principles of due process and may deter economic breach. 
The paper reviews the New Zealand cases. It argues that it is only when the conduct 
amounts to a challenge to the regime of rights that punishment may be justified, and 
fine-tuning compensatory damages rules is the preferable route. 
 

 
 

“There is no question of punishing the contract-breaker.”1

 

I.   INTRODUCTION 
 
It has long been axiomatic that the purpose of damages for breach of contract is to 
compensate the claimant for the loss of his bargain.  The “basic principle”, Lord Bridge 
asserted, is that “damages for breach of contract must reflect, … the loss which the 
claimant has sustained because he did not get what he bargained for.  There is no 
question of punishing the contract breaker.”2   
 
That basic principle has been compromised in a recent Supreme Court of Canada 
decision, Whiten v Pilot Insurance Co,3 which held that punitive4 damages could be 
awarded for breach of contract.  Such punitive or exemplary damages are available in 
New Zealand for a wide range of torts5 when the defendant’s conduct has been found to 
be “outrageous”6 and in “contumelious disregard … of the plaintiff’s rights”.7  The basic 
objective of such damages is to punish and deter.  They have generally been regarded as 
anomalous.8  
 
This paper examines the arguments for and against extending the availability of 
exemplary damages to breach of contract.  Part II outlines the Whiten case. The 
objections to awards of exemplary damages and to extending the availability of such 
damages to contractual breaches are explored in part III.  The extent to which Whiten 
meets these objections is also considered.  Part IV assesses the arguments in favour of 
                                                 
1 Ruxley Electronics and Construction Ltd v Forsyth [1996] 1 AC 344, 353 (HL). 
2 Ibid. 
3 Whiten v Pilot Insurance Co (2002) 209 DLR (4th) 257, [2002] SCC 18 (Whiten). 
4 The terms “punitive” and “exemplary” would seem to be synonymous today.  Although “exemplary” is 
the usual term in New Zealand, I will use “punitive” when referring to Canadian cases since that is 
consistent with the practice there. 
5 The narrow categories enunciated in Rookes v Barnard [1964] AC 1129 (Rookes) were rejected in Taylor 
v Beere [1982] 1 NZLR 81 (CA) (Taylor). 
6 Taylor, above n5, 90. 
7 Ibid. 
8Rookes, above n5, 1221; Cassell & Co Ltd v Broome [1972] AC 1027, 1086 (HL) (Cassell); Cash 
Handling Systems Ltd v Augustus Terrace Developments Ltd (1996) 3 NZ ConvC 192,398, 192,433 (Cash 
Handling). 
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such awards for contractual breaches.  Recent New Zealand decisions that have addressed 
the issue of exemplary damages in contract are surveyed in part V.  The conclusion 
considers whether Whiten should be followed in New Zealand. 

 

II.   WHITEN v PILOT INSURANCE CO 
 
In Whiten v Pilot Insurance Co9 the Supreme Court of Canada restored a jury's award of 
$1 million (Canadian) in punitive damages for breach of contract. 
 
The facts of the Whiten case were that the appellant's house was totally destroyed by fire.  
The appellant and her family fled into a freezing mid-winter night clad only in their 
nightclothes.  The appellant's husband was subsequently hospitalised with frostbite.  
Their three cats died in the fire.  The appellant made a claim under the insurance policy 
that she had with the respondent (Pilot). 
 
All the initial investigators concluded that the fire was accidental. The fire chief saw no 
evidence of arson.  Pilot’s initial assessor, Mr Francis, investigated and interviewed the 
Whitens, who freely revealed the family's financial difficulties.  They had both been 
unemployed and their mortgage was in arrears.  After considering all the evidence he 
reported that there was no suspicion of arson.  At this point it would appear that Pilot’s 
senior claims examiner was already entertaining a “train of thought”10 heading towards 
declining the claim. Mr Francis was instructed to make further inquiries.  He found that 
the Whitens had been in the process of refinancing and repeated his recommendation that 
the claim be paid. Pilot refused to accept this and decided to decline the claim, alleging 
arson.  Pilot then requested a review of the file by the Insurance Crime Prevention Bureau, 
which also concluded that there was no evidence of arson.   
 
Although the evidence unequivocally established that the fire was accidental, the 
insurance company persisted in denying the claim. When an additional report from Mr 
Francis reiterated his original conclusion, he was removed from the case.  It would seem 
that Pilot embarked on a calculated course of action designed to induce the appellant to 
settle the claim for less than her entitlement.  This continued for two years.  As Binnie J 
colourfully put it, “The respondent clearly hoped to starve the appellant into a cheap 
settlement”. 11   In addition, the Whitens were stigmatised because in their small 
community people were aware that their home was not being rebuilt because of 
allegations of arson. It was held that in adopting this course Pilot breached the duty of 
good faith that it owed to its insured.   
 
The Court declared that punishment was a legitimate objective of the civil law.  It also 
expressly adopted a deterrence rationale, endorsing the jury’s conclusion that 

                                                 
9 Whiten, above n3. 
10 Ibid [7]. 
11 Ibid [131]. 
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compensatory damages were insufficient to avoid a repetition of the offence and to act as 
a deterrent to others.12   
 
The Court reviewed the authorities in England, Australia, New Zealand, Ireland and the 
United States.  It drew the following conclusions: that the “categories” attempt at 
limitation did not work and was rightly rejected; that the general objectives are 
punishment, deterrence of the wrongdoer and others, and denunciation; that the primary 
vehicle of punishment is the criminal law, so punitive damages are only available in 
exceptional cases; that the usual pejorative epithets are an insufficient guide as to 
quantum, which should be limited by rationality (the lowest award that would achieve the 
purpose); that it is rational to relieve the wrongdoer of profit; that no jurisdiction had 
adopted a formulaic approach; that the governing rule for quantum is proportionality; that 
juries should receive more guidance and that appellate courts are entitled to intervene if 
an award exceeded the bounds of rationality.13

  
It was acknowledged that this was a breach of contract case, but the majority emphasised 
the special nature of insurance contracts.14  There is an obvious power imbalance, which 
can result in the insured being at the financial mercy of the insurer.  There is a 
relationship of reliance and financial vulnerability, which should not be exploited.  A 
homeowner’s “peace of mind” contract was distinguished from most commercial 
contracts in which the parties are willing participants in a “marketplace … fuelled by the 
aggressive pursuit of self-interest”.15

 
It was held that an award of exemplary damages was justified.  Pilot’s breach of the duty 
of good faith was characterised as an actionable wrong separate from the breach of 
contract in not meeting the claim without justification.  An independent tort did not need 
to be proved.  On the question of quantum, the Court held that $1 million was not outside 
the limits of rationality. 

 
 

III.  OBJECTIONS TO EXEMPLARY DAMAGES AWARDS 
 

Awards of exemplary damages have generally been recognised as anomalous.  Part A 
will review the objections of principle and the extent to which the Whiten decision meets 
these objections.  The objectionable effects will be assessed in Part B. 
 

A   Objections of Principle 

1.   Foreign to the fundamental structure of civil liability 
 

                                                 
12  Ibid [129].  Also at [124] Binnie J endorsed a punitive damages award “to deter ‘like-minded’ 
developers”.  
13 Ibid [67]-[76]. 
14 Ibid [129]. 
15 Ibid [115]. 
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The most important argument against the imposition of exemplary damages is that 
punishment is incompatible with the fundamental structure of civil liability.  The starting 
point is that it is not the function of the civil law to inflict punishment.  That is the 
preserve of the criminal law.  As Lord Reid said in Cassell v Broome, “It is confusing the 
function of the civil law which is to compensate with the function of the criminal law 
which is to inflict deterrent and punitive penalties”.16

 
This objection springs from the correlativity that is at the heart of the civil law.  It is not 
merely semantic; as the English Law Commission suggests, simply a desire to draw a 
“sharper, cleaner distinction”17 between the two.  A civil action is brought by a plaintiff 
to enforce rights held personally.  A defendant will not be found liable unless the plaintiff 
can prove that he has breached a duty owing to himself.  The same is true whether the 
action is in contract or in tort.  The whole logical structure of the civil law is built on this: 
the emphasis on causation and the limiting of compensation to what is required to redress 
the injury.  By contrast, punishment is inflicted by the community for an infringement of 
community interests and for redressing wrongs to society.   
 
The concept of punishment is foreign to the civil law.  As Beever points out18 the 
proposition that <a defendant who has breached in a contumelious fashion a duty owed to 
the plaintiff should therefore be punished> is an enthymeme, and the omitted major 
premise is not clear. He considers <The plaintiff is owed the defendant’s punishment> as 
the missing premise and points out that as soon as we assume that the plaintiff is fully 
compensated, it does not hold.  The plaintiff cannot be owed to be put in a better position 
than if the contract had been fully performed, or had the tort not been committed.  He 
then suggests that the missing premise must be that <Society does not tolerate serious 
breaches of duties owed to individuals>.  It follows that the duty to pay exemplary 
damages is not owed to the plaintiff but to society as a whole, it does not operate in 
personam. 
 
Hence, exemplary damages are inconsistent with the structure of civil liability. They flow 
from a breach of duty owed to society, rather than from the breach of duty to a specific 
plaintiff.  Logic suggests that the state should bring the action and the focus should be on 
the wrongdoing, causation should be less relevant and there is no rational justification for 
requiring that the plaintiff be personally wronged, as is the case in the criminal law.  As 
Beever concludes:19

 
The objection to exemplary damages, … is motivated by a concern for the coherence of 
the private law. … Punishment belongs to the criminal and not to the private law, not 
primarily as a matter of procedure, historical accident or convenience, but because of the 
logic of their structures.  It is not possible to bring private law and exemplary damages 

                                                 
16 Cassell, above n8, 1086. 
17 Law Commission for England and Wales Aggravated, Exemplary and Restitutionary Damages No 247 
(1997) 5.20. 
18 Allan Beever "The Structure Of Aggravated And Exemplary Damages" (2003) OJLS 2003.23(87), 106-
107. 
19 Ibid 109. 
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together into a single legal structure and pretend that the structure makes sense.  
Exemplary damages in private law are on “foreign soil”. 
 

Punishment for the breach of a duty owed to the state should be meted out by the state.  
An individual has no right to punish an offender.  It follows that punishment is not a 
legitimate object of the civil law. 
 
This fundamental difference in structure was recognised in the dissenting judgement in 
Whiten.  LeBel J noted that punitive damages are a departure from the principle that civil 
damages are compensatory.  Tort law, which focuses on undoing the wrong done by a 
particular plaintiff to a specific defendant, has an “underlying organizing structure [that] 
remains grounded in the principle of corrective justice”.20  The obligations are relational, 
and the remedies are consistent with this.  He noted that the principles of compensation 
are not grounded in responsibility to society at large, but reflect this correlativity.  He 
concluded: “By reason of the relational nature of private tort law, punitive damages do 
not fit easily into its overall scheme”.21

 

2.   Contravenes principles of due process 
 
Exemplary damages are also objectionable because they contravene principles of due 
process.  As Lord Reid said in Cassell & Co Ltd v Broome:22

 
I think that the objections to allowing juries to go beyond compensatory damages are 
overwhelming. To allow pure punishment in this way contravenes almost every principle 
which has been evolved for the protection of offenders. … It is no excuse to say that we 
need not waste sympathy on people who behave outrageously. Are we wasting sympathy 
on vicious criminals when we insist on proper legal safeguards for them?  
 

After enumerating some of the ways in which exemplary damages contravene principles 
of due process, he termed exemplary damages a form of “palm tree justice”.23  
 
(a)   No definition of offence 
 
Lord Reid’s first objection as set out in Cassell is that there is no definition of the offence 
which merits this punishment.  He points out that the usual set of pejorative epithets are 
“terms far too vague to be admitted to any criminal code worthy of the name”. 24   
Application of these concepts has a necessary subjective component: what is 
“outrageous” to one may be mildly objectionable to another.   
 
It is legally objectionable to impose punishment on the basis of subjective assessment of 
an emotional response.  It is ironic that Richardson J in Taylor referred to our 
                                                 
20 Whiten, above n3, [152]. 
21 Ibid [156]. 
22 Cassell, above n8, 1087. 
23 Ibid. 
24 Ibid. 
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“increasingly diverse and multi-value society”25 to argue for the availability of exemplary 
damages and suggest that overuse of the criminal law as an agent of control would bring 
the law into disrespect.  Yet to give judges power to impose punishment on the basis of 
what is subjectively outrageous is to reserve this power to an elite group whose 
membership does not reflect that growing diversity.26  At least the legislative process is 
open to public input and our elected representatives must renew their mandate every three 
years. 
 
In Canada the courts have acknowledged that an objective justification is required to 
justify the infliction of punishment.  As McIntyre J commented in Vorvis: “What is it that 
is punished?  It surely cannot be merely conduct of which the Court disapproves, 
however strongly the judge may feel. Punishment may not be imposed in a civilized 
community without a justification in law.”27  In that case the Court met this objection by 
requiring that the defendant must have committed an independent actionable wrong.28  
This approach was equated with that in the United States Restatement on the Law of 
Contracts 2d s355, which provides that punitive damages are not recoverable for a breach 
of contract unless the conduct constituting the breach is also a tort.  The uncertainty was 
resolved in Whiten, which held that the Vorvis rule did not require an independent tort, 
that the use of the wider term “wrong” was deliberate.29  Weinrib applauds this attempt to 
accommodate the ideal of legality but points out that this begs the question of why an 
accumulation of actionable wrongs should lead to punishment rather than an 
accumulation of compensatory damages.30

 
The principle of certainty is part of the rule of law.31  Since people should be able to use 
the law as a guide, behaviour that may attract penalties should be clearly defined.  It is 
generally accepted that the criminalisation of behaviour should be the prerogative of the 
legislature.  Indeed, in New Zealand section 9 of the Crimes Act 1961 enacts a statutory 
prohibition against common law crimes.  To impose punishment on the basis of an open-
ended judicial discretion ignores these important principles.  These important issues of 
certainty have not been resolved.    
 
(b)   No limit to punishment 
 
Lord Reid’s second objection is that the only limit to the punishment is that it must not be 
unreasonable.32  This may result in an award of exemplary damages which exceeds the 
                                                 
25 Taylor, above n5, 90. 
26 Although the judiciary is no longer exclusively white and male, commentators see problems in moving 
too rapidly towards the goal of having a bench that is more reflective of the diversity in society.  See, eg, 
John McGrath "Appointing the Judiciary" [1998] NZLJ 314, 315. 
27 Vorvis v Insurance Corp of British Columbia [1989] 1 SCR 1085, 1105-1106 (Vorvis). 
28 Ibid 1106. 
29 Whiten, above n3, [80]. 
30 Ernest Weinrib "Private Law, Punishment and Disgorgement: Punishment and Disgorgement as Contract 
Remedies" (2003) 78 Chi-Kent L Rev 55, 97. 
31 See, eg, Timothy Endicott "The Impossibility of the Rule of Law" 1999.19(1) OJLS, in which he upholds 
certainty as an ideal of the rule of law, but argues that some degree of vagueness is not necessarily a deficit.  
He uses as a touchstone Raz’s organising principle – that people must be able to use the law as a guide. 
32 Cassell, above n8, 1087. 

7 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 3 (8) 

maximum fine set by statute for similar conduct.  The quantum of exemplary damages 
can be out of proportion to the actual wrong committed because of the proposition that 
the punishment must “sting” and therefore be tailored not only to the wrongdoing, but 
also to the financial means of the defendant.33

 
In Whiten the Court adopted the concepts of rationality and proportionality as limitations 
on quantum.  An appellate court could set aside an award on the grounds of rationality.34  
Proportionality was the key to determining this rational quantum.  Binnie J set out several 
dimensions to this.35  The award should be proportionate: to the blameworthiness of the 
defendant’s conduct; to the degree of vulnerability of the plaintiff; to the harm or 
potential harm directed at the plaintiff and to the advantage wrongfully gained from the 
misconduct.  It should still be proportionate after taking into account the other penalties 
or damages that have been, or are likely to be, imposed.   
 
This approach is not a complete answer to Lord Reid’s objection since it is apparently 
difficult to use in practice.  Having set out these factors at length, Binnie J did not 
explicitly weigh them to justify the $1 million award.  On the other hand, whilst 
expressly rejecting the usefulness of considering the ratio between the compensatory and 
punitive awards,36 he twice mentioned that the punitive award was less than twice the 
combined compensatory damages and solicitor-client costs awarded.37  The dissenting 
judge, whilst agreeing with the key concepts of rationality and proportionality, held that 
the award failed the rationality test.38   
 
(c)   Problems arising from jury awards 
 
Thirdly in Cassell, Lord Reid noted a number of problems that arose because the 
quantum of the award was assessed by a jury.  He commented that because of their 
inexperience juries were “often swayed by considerations which every judge would put 
out of his mind”39 whereas a judge would be less likely to be influenced by emotion.  He 
also noted that there was no effective appeal against such a sentence. On review a court 
could not substitute its own award, merely quash the jury's decision if it was entirely 
unreasonable.  If a second jury then reached a similar figure, the court was “virtually 
powerless”.40   
 
In Whiten the Supreme Court endorsed the standard of review articulated in Hill v Church 
of Scientology of Toronto. 41   An appellate court could take a more interventionist 
approach to exemplary damages than to compensatory ones.42  On appeal a court would 

                                                 
33 Whiten, above n3, [39]. 
34 Ibid [110]. 
35 Ibid [111]–[125]. 
36 Ibid [142]. 
37 Ibid [4], [148]. 
38 Ibid [162] per LeBel J. 
39 Cassell, above n8, 1087. 
40 Ibid. 
41 Hill v Church of Scientology of Toronto [1995] 2 SCR 1130. 
42 Whiten, above n3, [100]. 
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have power to intervene if the amount was more than was rationally required to punish 
the misconduct.43

 
In New Zealand these problems are not so much in evidence since jury trials are 
uncommon in civil cases, except in defamation, malicious prosecution and false 
imprisonment.  However, since a plaintiff has the right to require trial by jury when the 
damages claimed are more than $3,000,44 this could be more of a problem in the future. 
 
(d) Burden of proof issues 
 
Another objection is that a criminal offence requires proof to a “beyond reasonable 
doubt” standard, before punishment is inflicted. It is therefore anomalous to impose civil 
punishment on a balance of probabilities standard.   
 
Is this a sufficient protection for the defendant?  In the United States some cases have 
suggested that a higher degree of proof, for example “clear and convincing evidence”, 
should be required before exemplary damages are awarded.45  In some States statutory 
provisions impose this.46  Colorado requires proof “beyond reasonable doubt”.  Pipe 
argues that the burden of proof does not need to be higher when the maximum penalty is 
only a fine rather than imprisonment.47  Consistency would seem to require that the 
balance of proof in criminal cases could also be on the balance of probabilities where 
only a fine is involved.48

 
(e) Double jeopardy, double punishment 
 
A further “due process” objection is that the possibility of civil punishment for facts 
which might have resulted in a criminal conviction infringes the prohibition against 
double jeopardy and double punishment.  This long-standing common law principle is 
enshrined in section 26(2) of the New Zealand Bill of Rights Act 1990 which states that 
no one who has been acquitted or convicted of an offence shall be tried or punished for it 
again.  Obiter comments in S v G49 acknowledged that to permit an award of exemplary 
damages in these circumstances would require reading down s26(2) to confine the second 
reference to punishment to that of a criminal nature.  Gault J was reluctant to read the 
provision in that way.   
 
The courts have attempted to resolve this issue in New Zealand.  In Daniels v 
Thompson50 the Court of Appeal held that a criminal conviction and sentence was an 
absolute bar to a claim for exemplary damages arising from the same, or substantially 

                                                 
43 Ibid [82]. 
44 Judicature Act 1908 s19A(2). 
45 Lee Russ "Standard of Proof as to Conduct Underlying Punitive Damages Awards - Modern Status" 
(1987) 58 ALR 4th 878. 
46 For example Alabama, California and Minnesota. 
47 Gregory Pipe "Exemplary Damages after Camelford" (1994) 57 MLR 91, 97-8. 
48 Beever, above n18, 110 n94; Pipe also acknowledges this, ibid 98. 
49 S v G [1995] 3 NZLR 681 (CA).  Leave was declined on other grounds. 
50 Daniels v Thompson [1998] 3 NZLR 22 (CA) (Daniels). 
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similar, facts.51  The Court did not base this ruling on s26(2), which it was unanimous in 
construing narrowly, to constitute an absolute bar to subsequent criminal punishment 
only.  Rather, the majority declared that the underlying justification for an award of 
exemplary damages is to punish a defendant and mark society’s condemnation of the 
conduct.  “It must follow that if society, through the law and its criminal process, has 
already exacted a penalty which reflects those same matters, then the justification largely 
if not entirely disappears.” 52   To allow an action for exemplary damages in the 
circumstances would infringe the common law principle against double punishment.  
Also, to allow an inquiry into whether the defendant has received his “just desserts” had 
the potential to undermine the criminal process.   
 
Smillie notes that the Court followed this line of reasoning “to its logical conclusion”53 in 
suggesting, obiter, that a civil claim for exemplary damages should be stayed where a 
prosecution has not yet commenced but appeared likely.  If the criminal proceeding has 
resulted in an acquittal, there is no prospect of double punishment, but relitigating the 
same factual issues in an exemplary damages claim “would offend the common law 
principle of finality and be an abuse of process.54  
 
On appeal, the Privy Council acknowledged that Daniels was essentially a public policy 
decision and declined, on principle, to take a different view. 55  Commentators have noted 
that this abrupt shift in the availability of exemplary damages could be seen as a way of 
stemming the tide56 of such claims for personal injury, which sought to circumvent the 
bar on compensatory damages in the accident compensation scheme.57  Although the 
New Zealand courts had severely restricted the availability of exemplary damages, the 
effect of the decision was reversed by the Accident Insurance Act 199858 which enacted 
the discretionary approach suggested in Thomas J’s dissent in Daniels. 
 
(f) Evidential rules 
 
Another objection is that the evidential rules, which protect the accused in a criminal case, 
are not fully applicable in civil litigation.  One example is the “similar facts” rule.  In 
criminal cases this excludes potentially prejudicial evidence as to the discreditable 
disposition of the accused from which inferences might be drawn.  In civil cases this 
exclusionary rule has a much-reduced ambit.  The Courts will admit evidence of similar 
facts if it is logically probative, provided it is not oppressive or unfair.59  In Whiten60 the 
                                                 
51 In R v Wigglesworth (1987) 45 DLR (4th) 235 the Supreme Court of Canada had held that the equivalent 
provision in the Canadian Charter of Rights and Freedoms should be construed narrowly. 
52 Daniels, above n50, 46. 
53 John Smillie "Case Notes: Exemplary Damages and the Criminal Law" [1998] TLJ 1, 16. 
54 Daniels, above n50, 51. 
55 W v W [1999] 2 NZLR 1. 
56 A trend which has been noticeable since 1992 when the availability of lump-sum compensation for non-
economic loss was restricted. 
57 Joanna Manning "Reflections on Exemplary Damages and Personal Injury Liability in New Zealand" 
[2002] NZ Law Review 143, 151-152; Smillie, above n53, 17-21. 
58 Section 396, carried over into the Injury Prevention, Rehabilitation, and Compensation Act 2001, s319(1).  
59 Mood Music Publishing Co Ltd v De Wolfe Ltd [1976] 1 All ER 763 (CA). 
60 Whiten, above n3, [18]. 
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insurance company’s counsel regarded the exemplary damages claim as a “silver lining” 
since it rendered similar fact evidence relevant and therefore admissible. 
 
Another example is the privilege against self-incrimination.  This rule, as its name 
suggests, provides that no one is bound to answer any question if the answer would tend 
to expose him or her to a criminal charge.61  The privilege does not extend to questions 
the answers to which would tend to subject the witness to any civil liability.62  Yet, with 
the availability of exemplary damages, those questions would expose the civil litigant to 
the possibility of punishment without this protection. 
  
(g) Bill of Rights Act s25 protections inapplicable 
 
Minimum procedural standards are set out in s25 of the New Zealand Bill of Rights Act 
1990, including the right to be tried without undue delay.  These are also inapplicable 
since someone facing a claim for exemplary damages has not been “charged with an 
offence”. 
 
This brief survey of the due process objections to exemplary damages shows that 
important protections are not available to a civil defendant.  It has been argued that this is 
because they are unnecessary, since the stigma of a civil punishment is less than that of a 
criminal conviction.63   Yet the defining characteristic is surely that the defendant’s 
behaviour may attract punishment, not the degree of stigma which attaches.  

B.   Objectionable Effects 

1.   Economic breach is deterred 
 
Turning now to effects, the first important objection to extending exemplary damages 
awards into contract is that efficient breaches may be discouraged.  The idea behind the 
theory of efficient breach is that economic efficiency is best served when resources are 
allocated to their highest-valued use.64  The theory posits that whenever a breach of 
contract would leave no party worse off,65 while leaving at least one party better off, the 
result is Pareto superior.  Breaching a contract and paying compensatory damages should 
be encouraged if the result is Pareto superior because it would enhance economic 
efficiency.66  Posner, a leading advocate of efficient breach theory, gives the example of a 
contract to sell 100,000 custom made widgets to A at 10 cents each.  B, who has pressing 
need of 25,000 widgets, offers a price 50% higher.  As a result of selling to B, the 
delivery to A is late and he loses $1,000 profit.  Breach of the contract is Pareto superior 
                                                 
61 Blunt v Park Lane Hotel Ltd [1942] 2 KB 253. 
62 Section 8A Evidence Act 1908, inserted by s 2 of the Evidence Amendment Act 1988. 
63 Law Commission for England and Wales, above n17, 5.23. 
64 By “most valued” economists would seem to mean “most profitable”, and the assumption is made that 
those who put a higher value on performance are able to pay for it.   
65 An alternative Kaldor-Hicks formulation does not require this condition and focuses only on the overall 
effect, so long as the net gain exceeds the loss, the result is efficient because it maximises overall wealth.  
Richard Posner Economic Analysis of Law (5th ed, Aspen Law and Business, New York, 1998) 13-15. 
66 Ibid 133. 
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because the supplier is better off, even after reimbursing A for his lost profit, and not only 
is B is better off, but also he had timely delivery of the widgets, which he valued more 
highly.67  Economic efficiency is enhanced if the supplier breaches his contract with A.  
According to the theory, the law of damages should encourage this. 
 
Theorists suggest that damages rules that limit recovery to expectation losses enhance 
economic efficiency.  Such rules have the effect of giving contracting parties an incentive 
to fulfil their promises unless economic inefficiency would result. 68   There is an 
important proviso, that the victim should be fully compensated for his loss, or people will 
be deterred from contracting.   
 
Theorists generally argue that imposition of exemplary damages threatens this principle 
of efficient breach by forcing parties to perform when breach is the more efficient 
option.69  Exemplary damages, by definition, exceed the amount necessary to compensate, 
so there is a distortion because the party in breach loses more than the injured party 
would have gained.  Since parties are not able to predict the quantum of such damages, 
they cannot predict what their loss might be in order to determine whether breach would 
be efficient.   
 
On the other hand, a few writers have argued that the availability of exemplary damages 
can be justified by the theory.  Dodge, for example, argues that punitive damages do not 
necessarily require inefficient performance, but since they operate as a property rule, 
oblige the breaching party to negotiate release from the contract.70   He argues that 
because the transaction costs of such negotiation are less than the cost of establishing 
liability at trial, punitive damages enhance economic efficiency.  I suggest that it is the 
predictability of contract damages rules that usually allows the parties to avoid a trial 
altogether. 
 
The theory of economic breach is itself contentious.  Some analysts have criticised the 
theory from an economic perspective, showing that it is based on simplistic assumptions 
that do not reflect the real world.71  It fails to take transaction costs into account, assumes 
a perfect market and does not take into account losses suffered which are not fully 
compensated.  It assumes that the victim will detect any breach and sue for damages.72  It 
assumes that both parties share the same degree of aversion to risk.73  It ignores relational 
costs. 
 

                                                 
67 Ibid. 
68 Ibid 132; Alan Schwartz "The Myth that Promisees Prefer Supracompensatory Remedies: An Analysis of 
Contracting for Damage Measures" (1990) 100 Yale LJ 369, 372; Linda Curtis "Damages Measurements 
for Bad Faith Breach of Contract: An Economic Analysis" (1986) 39 Stan L Rev 161, 179. 
69 Schwartz, above n68, 390. 
70 William Dodge "The Case For Punitive Damages In Contracts" (1999) 48 Duke LJ 629. 
71 Joseph Perillo "Misreading Oliver Wendell Holmes On Efficient Breach And Tortious Interference" 
(2000) 68 Fordham L Rev 1085, 1098-1099. 
72 Curtis, above n68, 166. 
73 Ibid 170. 
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Critics have also taken issue with the use of efficient breach theory to explain and justify 
existing damages rules and as a normative tool to predict future developments.74  Perillo 
demonstrates that it does not accurately explain the existing rules of contract damages,75 
which reflect a range of community values, “only one of which happens to be economic 
efficiency”.76  He points out that to say that the law encourages economic breach is to 
overstate the case.   
 
Whatever its limitations as a predictive theory, economic efficiency, as Perillo 
acknowledges, is one of the values which the law of damages should promote, in 
appropriate circumstances.  It would seem that imposing exemplary damages does not 
advance this aim.  
 
This is not, however, an argument that would have availed in Whiten.  While the contract 
has yet to be performed, allowing a party to reconsider might sometimes enhance 
economic efficiency.  However, once one party has performed and money is due, these 
considerations no longer apply.  Economic efficiency cannot justify non-payment of 
money due. 
 

2.   Increased costs of litigation 
 
Another objection to the availability of exemplary damages is that they will have the 
effect of increasing litigation costs.  Hearings may be prolonged because of the wide 
range of factors, which may be relevant to the issue of exemplary damages, on which 
evidence may need to be led. 
 
One such factor, previously irrelevant, is the defendant’s wealth, since it is accepted that 
an award of exemplary damages must “sting”.77  Feldthusen notes that in Canada this is 
generally assessed without the presentation of detailed evidence.78  Yet he reveals that 
several larger Canadian awards would appear to have been based in part on the wealth of 
the defendant, so it is not far-fetched to suggest that litigants may seek to lead evidence 
on this.   
 
Other issues that may be relevant are more likely to require detailed assessment of 
evidence and therefore prolong the proceedings.  A glimpse at the factors set out in 
Whiten as relevant to proportionality reveals a number of these.79  The defendant’s 
motive, previously largely irrelevant in a breach of contract action, may now be relevant 

                                                 
74 For example by Barry Perlstein "Crossing The Contract-Tort Boundary: An Economic Argument For 
The Imposition Of Extracompensatory Damages For Opportunistic Breach Of Contract" (1992) 58 Brook L 
Rev 877. 
75 Perillo, above n71, 1093-1098.  A point also noted by SM Waddams "Breach of Contract and the 
Concept of Wrongdoing" (2000) 12 Sup Ct L Rev 1, 2. 
76 Perillo, above n71, 1093. 
77 Though Whiten, above n3, [121] cautions against attributing anthropomorphic qualities to corporations. 
78 Bruce Feldthusen "Punitive Damages: Hard Choices and High Stakes" [1998] NZ Law Review 741, 756. 
79 Whiten, above n3, [111]-[125]. 
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to the issue of blameworthiness.  The court may also have to inquire into whether there is 
a pattern of vindictive behaviour.   
 

3.   Civil cases become more difficult to settle 
 
Another objectionable effect is that since the results of litigation become more 
unpredictable, it follows that cases will become more difficult to settle.  Predictability is 
an important value in civil litigation.  It cannot be doubted that the majority of 
commercial disputes never come to a hearing.  The predictability of contract damages is 
one of the reasons why this is so.  The English Law Commission noted the greater need 
for certainty in contract law as one of the reasons for recommending that exemplary 
damages should not be available for breach of contract.80

 

4.   A windfall for the plaintiff 
 
A further objection is that to award damages which go beyond compensation is to give 
the plaintiff a serendipitous financial windfall.  Exemplary damages are a windfall for the 
plaintiff because they do not represent anything of which he has been wrongfully 
deprived.81  The plaintiff is over-compensated.  Lord Diplock responds that this is only if 
the wind is blowing the plaintiff’s way, suggesting that this is less objectionable since the 
plaintiff has been on the receiving end of the odious conduct.82  However, as Beever 
points out, if the objective of such an award is punishment and deterrence then it is 
illogical to restrict the award to the victim of that conduct.83

 
In Whiten the Court expressed the view that this over-compensation is given in return for 
the socially useful service of investing considerable legal costs to establish the insurer’s 
misconduct. 84  It was acknowledged that this notion of private enforcers acting for 
personal gain is “worrisome unless strictly controlled”.85  It could be argued that, where 
there is a public interest in regulating misconduct, it may be a more productive use of 
resources to channel the funds levied from miscreants back into such regulation, e.g. 
expanding the role of the Serious Fraud Office.   
 

5.   Discourages cooperation with the criminal process 
 
Another possible effect is that the possibility of an exemplary damages windfall might 
discourage the plaintiff from cooperating with the police to facilitate a criminal 
prosecution.  This undesirable effect could be more pronounced in New Zealand now that 

                                                 
80 Law Commission for England and Wales, above n17, 5.72. 
81 Weinrib, above n30, 86. 
82 Cassell, above n8, 1126. 
83 Beever, above n18, 103. 
84 Whiten, above n3, [37]. 
85 Ibid [44]. 

14 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 3 (15) 

exemplary damages are barred once the matter has been the subject of criminal 
proceedings. 
 
In Daniels the Court touched on this argument and was content to dismiss it on what 
appeared to be a “wait and see” basis.86

 

6.   Increased costs, reduced consumer choice 
 
A further objectionable effect is that exemplary damages awards increase costs and 
reduce consumer choice.  Taking the example of Whiten, the insurance company would 
not have taken the possibility of an award of one million dollars into account when 
setting premium levels prior to the case.  When next these were reconsidered the 
increased costs would have to be taken into account.  The high level of competition in the 
insurance market would restrict its capacity to pass these costs immediately to their 
policyholders on a cost-plus basis.  However, the whole insurance industry will be forced 
to consider loading the risk of such awards onto their prices, so it is reasonable to predict 
that increased premiums for the consumer will be the ultimate result.   
 
The effect on pricing produces yet another negative effect in that it reduces consumer 
choice.  Brown points out that the judicially imposed good faith obligation in effect 
imposes a quality guarantee on all insurance contracts.87  This is something that some 
customers might have chosen to forego in return for lower premiums.  In the same way 
that buyers sometimes choose lower priced products without additional warrantees or 
service backup, customers might have chosen to take a punt on shoddy or tardy treatment 
in return for lower prices.  In economic terms, a judicially imposed good-faith obligation 
is inefficient.  
 

IV.   ARGUMENTS IN FAVOUR OF EXEMPLARY DAMAGES 
 
I turn now to the arguments in favour of the extension of exemplary damages to breach of 
contract. 

1.   Deterrence, punishment, retribution 
 
The chief argument for allowing awards of exemplary damages is that they are necessary 
to punish and deter outrageous behaviour. As the Privy Council expressed it:88

 
Exceptionally, a defendant’s conduct in committing a civil wrong is so outrageous that an 
order for payment of compensation is not an adequate response. Something more is 
needed from the Court, to demonstrate that such conduct is altogether unacceptable to 

                                                 
86 Daniels, above n50, 48-49. 
87 Craig Brown "Damages for Bad Faith Denial of Insurance Claims in Canada: Continuing a Tradition of 
Judicial Restraint" [2002] NZ Law Review 453, 465. 
88 Bottrill v A [2003] 2 NZLR 721, [2002] UKPC 44 [20] (PC). 
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society. Then the wrongdoer may be ordered to make a further payment, by way of 
condemnation and punishment. 
 

Richardson J clearly expressed the dual aims of an exemplary damages award in Taylor v 
Beere:89

 
… an award in this category is intended to punish outrageous conduct; to make an 
example of the person responsible thereby demonstrating society's disapproval of his 
behaviour and deterring others in the future; to exact retribution and to make the 
defendant smart for his conduct; or, as Lord Devlin put it in Rookes v Barnard (p 1227; 
411), "to teach a wrongdoer that tort does not pay".  

 
Commentators have pointed out that that these twin goals of punishment and deterrence 
are not necessarily compatible.90  Punishment is backward looking, focussing on the 
gravity of the wrongdoing to determine the amount of punishment that is deserved.  
Punishment may also have a deterrent effect, but this is incidental.  On the other hand, 
deterrence is forward looking and focussed on the effect on all future actors, who are 
assumed to weigh the potential costs when contemplating a transgression.  Since they will 
also factor in the chances of not getting caught, this may justify compounding the amount 
of damages to have the necessary effect, a “deterrence multiplier”.  Feldthusen suggests 
that a shift from a punitive to a deterrence rationale is one of the reasons for the trend 
towards larger awards in Canada.91  Weinrib points out that the quantum that would 
achieve these individual objectives is indeterminate, and this problem is exacerbated by 
the fact that the objectives are divergent.92

 
In New Zealand the punitive rationale is now dominant.  The Court of Appeal in Daniels 
v Thompson endorsed punishment as the primary aim of exemplary damages:93

 
That punishment is the keynote has long been established. … They are punitive in nature 
– punishment is the aim, and through the instrumentation of the Court they reflect 
society’s condemnation of the particular conduct. The close relationship to criminal 
punishment cannot be doubted.  

 
In so doing the Court implicitly rejected general deterrence as a rationale.  Henry J went 
on to refer to deterrence in terms which suggest that it is incidental to the aim of 
punishment rather than a separate aim of general deterrence.  He found useful the English 
Law Commission’s conclusion that exemplary damages are only available if other 
remedies are inadequate to punish the defendant, and its treatment of deterrence as an 
object of punishment.  He concluded that, “[t]his reinforces the true nature and purpose of 
an award”.94  It would seem that in New Zealand the deterrent effect is merely that which 
is incidental to punishment. 
                                                 
89 Taylor, above n5, 89. 
90  Feldthusen, above n78, 750; Manning, above n57, 149; Bruce Chapman and Michael Trebilcock 
"Punitive Damages: Divergence in Search of a Rationale" (1989) 40 Ala L Rev 741. 
91 Feldthusen, above n78, 751. 
92 Weinrib, above n30, 101. 
93 Daniels , above n50, 29-30. 
94 Ibid 45. 
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The Court also considered and rejected the argument that another rationale for exemplary 
damages is to appease the urge for revenge and discourage self-help.  The Court 
expressed the opinion that although there might in the past have been a need to 
supplement an inadequate criminal process, this was no longer the case.  “The infliction 
of private revenge is, or should be, no longer a demand to be heeded."95    
 
In a contractual context, does this punishment rationale withstand scrutiny?  Weinrib 
evaluates this from the perspective of corrective justice.96  His starting point is that the 
remedy should correct the wrong that the plaintiff has suffered as a result of the 
defendant’s actions.  There is correlativity here: the parties are the “doer and sufferer of 
the same injustice”.97  The remedy should reflect that, and exclude considerations that 
relate only to one party.  He points out that corrective justice rectifies only transactionally 
specific injustices, those which relate to rights “that a specific plaintiff is entitled to 
vindicate against a specific defendant”.98   
 
Of course actions that violate a particular person’s rights may also constitute a 
transactionally non-specific challenge to the regime of rights generally.  Weinrib outlines 
two types.   
 
The first is when the defendant treats the regime of rights as nonexistent by deliberately 
and coercively violating the plaintiff’s rights to property or physical integrity.  In effect 
the defendant treats the plaintiff as a thing without rights, not as a “locus of self-
determining freedom”.99  Weinrib opines that breach of contract, even if it is deliberate, 
does not violate persons or property in a way that can be construed as a challenge to the 
regime of rights. This is because the rights that are created by contract are voluntarily 
assumed by the parties, so the duties are owed between specific persons, not owed by the 
whole world.  He concludes:100

 
… a contract does not create the kind of right whose deliberate breach can be construed 
as nullifying the regime of rights.  In other words, even deliberate breaches of contract 
are always transactionally specific and therefore in themselves leave no punishable 
residue. This is reflected in the fact that, unlike intentional violations of physical integrity 
or appropriations of another's property, breaches of contract are not treated as crimes in 
any sophisticated legal system.  

 
Whilst I am in general agreement with this analysis, I would suggest that not every 
breach of contract is so benign.  In some circumstances a breach of contract can 

                                                 
95 Ibid 29. 
96 Weinrib, above n30. 
97 Ibid 103. 
98 Ibid 87. 
99 Ibid 88.  He draws on Hegel’s distinction between civil and criminal liability, but does not adopt his 
conception of contract. 
100 Ibid 89. 
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constitute a coercive challenge to the regime of rights.  Some breaches of contract do 
amount to an assertion of dominion over the other party’s property.101   
 
The second type of transactionally non-specific wrong involves pretence.  The defendant 
acknowledges that the plaintiff has rights but deceives the plaintiff as to his true position.  
In this type, the defendant does not seek to nullify the regime of rights; indeed, he 
requires its existence to perpetrate the fraud.  However, rather than respecting that regime, 
he is using it to deceive another and violate his rights. 
 
Punishment is justified when the defendant has done more than deliberately infringe the 
plaintiff’s rights (which could be rectified by compensatory damages).  The defendant 
has also, “treated the regime of rights as a nullity or as a pretense”.102  This is more 
serious than an infringement of an individual’s rights.  It is a wrong against society, 
which should be vindicated by society. It is therefore more appropriately handled by the 
criminal law.   
 
On the other hand if the defendant’s wrongdoing has a transactionally specific effect, it 
does become relevant to corrective justice.  Weinrib gives two examples of this. The first 
is aggravated damages.103  The second equates to Lord Devlin’s second category of 
conduct calculated to make a profit.104  When a defendant has knowingly usurped a 
proprietary or quasi-proprietary right belonging to the plaintiff and made a gain for 
himself in the process, this should be restored.  The necessary transactional nexus is 
formed when the defendant makes a profit from the plaintiff's right, since only the owner 
can rightfully do this.  According to corrective justice the plaintiff can recover the gain 
that results since it is transactionally specific.  I suggest that both of these factors are 
better addressed by the fine-tuning of compensatory rules.105

 
Weinrib concludes that conceptually civil liability and punishment are distinct:106   

 
…punishment cannot coherently be stuffed into the framework of civil liability, for then 
lawsuits that have a transactionally specific structure, in which a specific plaintiff sues a 
specific defendant to achieve reparation for the violation of a particular right, would have 
to deal with transactionally nonspecific wrongs. The result of this would be awards of 
punitive damages, which inevitably give a windfall to the plaintiff on the basis of 
considerations that go one-sidedly to the deliberateness of the defendant's conduct.  
 

2.   Consistency requires it  
 
The second argument for awards of exemplary damages in contract is based on 
consistency.  Such awards have long been available in tort.  It is argued that, “consistency 
                                                 
101 See eg Cash Handling, n195 below and accompanying text. 
102 Weinrib, above n30, 90. 
103 See n137 and accompanying text below. 
104 Rookes, above n8, 1226. 
105 See n125 and accompanying text below. 
106 Weinrib, above n30, 93. 
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requires such in contract”107, or as Elias J expressed it, “there is no reason in principle 
why there should be any distinction between contract and tort”.108  This argument was 
also advanced in the dissenting judgement in Vorvis.109   
 
No doubt this call is in keeping with the trend towards a more generalised law of 
obligations.  The overlap between contract and tort is now recognised.  The rule against 
concurrent liability in contract and tort laid down in McLaren Maycroft,110 criticised and 
judicially circumvented for years, has met its demise since Henderson v Merritt 
Syndicates Ltd in which the House of Lords recognised the availability of concurrent 
remedies in contract and tort. 111   Subsequent Court of Appeal decisions here have 
differed as to the proper starting point: consideration of the tort duty, followed by 
assessment of whether the contract has modified this,112 or consideration of whether the 
contractual matrix was such as to warrant the intervention of a tort duty.113  Other 
remedial issues arising from concurrent liability are still being worked out.  
 
However, the basic distinction between contractual and tortious liability remains.  Breach 
of contract is not a wrong in the same way that the commission of a tort is a wrong.  Tort 
duties are imposed by law on everybody.  They exist to protect certain personal or 
property interests from interference because as a matter of policy such interference is 
regarded as so reprehensible that it must be deterred.  Therefore breach of a tort duty is 
more likely to be construed as a challenge to the regime of rights.  Hence, as Richardson 
J noted in Taylor, “A tort suit is not the exclusive preserve of the parties”.114  Tort law 
melds private and public law concerns.  
 
By contrast, the duties of a party to a contract are generally fixed by the parties 
themselves.115  They are duties created voluntarily.116  The parties are free to define those 
duties and allocate risks as they see fit.  They are, generally speaking, not imposed by 
society.  It follows that in most cases breach of contract cannot be construed as a 
challenge to the regime of rights. 
 
The damages rules for contract and tort reflect their different natures.  In tort the broad 
foreseeability rules, the “eggshell skull” rule that the tortfeasor takes the plaintiff as he 
finds him, are all designed to ensure full compensation except in extraordinary cases. The 
victim is entitled to be made whole. 
  

                                                 
107 Tak & Co Inc  v AEL Corp Ltd (1995) 5 NZBLC 103,887, 103,903 (HC) (Tak). 
108 Cash Handling, above n8, 192,433. 
109 Vorvis, above n27, 1128. 
110 McLaren Maycroft & Co v Fletcher Development Co Ltd [1973] 2 NZLR 100 (CA). 
111 Henderson v Merritt Syndicates Ltd [1995] 2 AC 145, 193 (HL). 
112 Price Waterhouse v Kwan [2000] 3 NZLR 39 (CA). 
113 R M Turton & Co Ltd v Kerslake and Partners [2000] 3 NZLR 406 (CA). 
114 Taylor, above n5, 90. 
115 This is still the general rule despite the numerous terms now implied by statute in various types of 
contract. 
116 See, eg, White v Jones [1995] 2 AC 207, 256 (HL). 
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By contrast, in contract the right to damages arises from the parties’ agreement.  The 
intent of the parties is relevant to determining the extent of the compensation which 
should be allowed.  The remoteness rules in Hadley v Baxendale117  enable a party 
entering a contract to predict the damages payable on breach.  He will be liable for loss 
which flows naturally.  Special circumstances which would make damages greater must 
be communicated before liability will follow.  The other party, knowing of the special 
circumstances, can therefore make rational choices in determining his exposure to that 
liability by introducing excluding or limiting terms, renegotiating the contract price or 
avoiding the contract altogether. 
 
A difference in moral reaction also follows from the different nature of contract and tort 
duties.  Violation of a duty imposed by society is generally perceived as morally wrong.  
There is an inherent overlap between tort law and criminal law.  As the High Court of 
Australia pointed out in Uren v John Fairfax & Sons Pty Ltd, the roots of tort and crime 
are intermingled. 118  Many tortious breaches are also crimes.  A calculated, deliberate 
breach of such a duty will attract a higher level of moral disapprobation.   
 
Contract, on the other hand, has been regarded as morally neutral.  A hypothetical will 
illustrate.  Suppose I contract that I will buy your car, and then back out of the deal.  My 
breach is deliberate, it may even be calculated to make a personal profit (I have found a 
better car at a cheaper price) yet this breach will not generally be perceived as morally 
wrong, especially if accompanied by an offer of compensation.  Perillo suggests that it is 
this idea of moral neutrality that is behind Oliver Wendell Holmes’ statement that "the 
duty to keep a contract at common law means a prediction that you must pay damages if 
you do not keep it, - and nothing else”.119   
 
To summarise, then, a breach of contract has a different nature to a tortious wrong.  This 
can also be seen in the limited availability in contract of many other remedies which are 
usually available for tortious breaches.120  Deliberate non-contractual wrongs can usually 
be restrained by injunction and, where practicable, may be abated by self-help remedies.  
A contract obtained by threat of a tort will generally be unenforceable, whilst the 
enforceability of a new contract obtained by threatened breach of an existing one is not so 
clear cut, but has been upheld where the threat was not excessive.121

 
It is only where the breach is of a contract that would merit specific performance or 
injunctive relief that it shares something of the character of a tortious breach.  This is 
because the breach has the potential to impinge on quasi-property rights akin to those 
protected by tort duties.  A proprietary right imposes a duty on the whole world not to 
interfere with it.  Therefore breach of such a right can be construed as a challenge to the 

                                                 
117 Hadley v Baxendale (1854) 9 Exch 341. 
118 (1966) 117 CLR 118, 149. 
119 Perillo, above n71, 1087-1090 citing Oliver Wendell Holmes, “The Path of the Law”, 10 Harv. L. Rev. 
457, 462 (1897). 
120 Waddams, above n75. 
121 Ibid 13-17, analysing Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1 (CA). 
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regime of rights generally, justifying punishment.  I suggest that only such breaches 
provide any justification for an award of exemplary damages for breach of contract.122

 
The English Law Commission was also not persuaded by the consistency argument.  It 
recommended that exemplary damages should not be available for breach of contract 
despite favouring their retention and reform generally. 123   It recognised that state 
punishment was more applicable to duties imposed by law than to duties privately 
negotiated.124  It was also noted that exemplary damages would tend to discourage 
efficient breach and that there was a greater need for certainty in contract than in tort.   
 

3.   The plaintiff is rarely fully compensated in civil litigation 
 
Another argument often raised in favour of exemplary damages is that they are necessary 
to supplement inadequate compensatory damages.  For example, one class of cases in 
which exemplary damages have been justified on this ground comprise Lord Devlin’s 
second common law category, the defining characteristic of which is that the defendant’s 
profit may exceed the compensation payable.125   
 
It is true that a plaintiff is rarely fully recompensed by compensatory damages.  There are 
a number of reasons for this.  Firstly the operation of the remoteness rules limits the 
losses that are recoverable, yet a plaintiff may suffer very real losses which were not 
contemplated at the time of the contract.  An example would be loss of unrelated business 
opportunities which could have been pursued if the disputed funds had been available.  
Such losses are generally held to be too remote.126

 
Secondly, legal and court costs are rarely fully compensated.  Costs calculated according 
to the scale bear little relation to legal fees incurred in bringing suit. As Richardson noted 
in Taylor, the scale of costs “falls far short of a complete indemnity”.127

  
A third factor which may result in less than full compensation is the interest that would 
have been earned on the sum awarded if the contract had not been breached.  Awards of 
pre-judgement interest are discretionary, and only simple interest is awarded, not 
compounding.128  Also, the section is inapplicable if the money is paid late but before the 
proceedings are concluded.  Post-judgement interest rates are fixed and do not reflect 

                                                 
122 See also Waddams, above n75, 21-22; which comes to a similar conclusion but by a slightly different, 
and more nuanced, route. 
123 Law Commission for England and Wales, above n17, 5.44. 
124 Ibid 5.72. 
125 Rookes, above n5, 1226. 
126 See, eg, the loss of the “Chinese opportunities” which were unable to be pursued because of State’s 
delayed payment in Cedenco below n131, 70. 
127 Taylor, above n5, 91 noting that costs awarded according to scale for a two day jury trial were only 
$2603. 
128 Judicature Act 1908, s87. 
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prevailing rates.129   The Law Commission has recommended reform to redress this 
unfairness,130 but the legislature has not yet acted on this. 
 
The courts have considered addressing this directly.  In State Insurance v Cedenco, 
exemplary damages were not awarded, but Thomas J considered awarding compound 
interest where such loss was within contemplation as likely to be caused by defendant’s 
delay. 131  Beck applauds this approach and points out that: “Where proper compensation 
is awarded by the Courts there is simply no need to muddy the waters with exemplary 
awards.”132

 
A fourth factor which may result in under-compensation is that non-pecuniary losses, 
intangible injuries like mental distress and humiliation, are not generally recoverable in 
contract.133  The rule in Addis has many exceptions, chief of which is that the object of 
the contract was to provide enjoyment or prevent distress.  There has been debate about 
whether the rule still applies or whether non-pecuniary can be recoverable on ordinary 
principles of remoteness, except in the case of ordinary commercial contracts. 134   
However in Bloxham v Robinson135 the majority of the Court of Appeal held that the rule 
was based on policy, and prevented recovery even if the loss was within the 
contemplation of the parties.  
 
It has been argued that the Addis rule is unprincipled, contrary to authority and unfair to 
plaintiffs.  Thomas J, in his dissent in Bloxham, reviewed the authorities, highlighting the 
many anomalies and inconsistencies in this area.  After reviewing and rejecting the policy 
arguments put forward in support of the rule, he argued that the ordinary remoteness rules 
would provide a more principled approach.  He concluded that to exclude recovery of 
reasonably contemplated mental distress for breach of contract is to deny plaintiffs 
compensation for the wrong they have suffered.  “Injured parties have not been restored 
to the position they were in before the breaches occurred.”136

 
Another factor is that aggravated damages are not available in contract.  These 
compensate the plaintiff for the injury to dignity that results from being treated 
contemptuously.  Weinrib notes:137

 
Aggravated damages are the law's acknowledgement of what Aquinas observed long ago, 
that "the injury of the deliberate transgressor is greater, for internal contempt is added to 

                                                 
129 High Court Rules, r538; District Courts Act 1947, s65A. 
130 NZ Law Commission, Aspects of Damages: The Award of Interest on Money Claims –Report 28 (1994) 
[17]. 
131 State Insurance Ltd v Cedenco Foods Ltd [6 August 1998] CA 216/97, [1998] BCL 1051, 10 (Cedenco). 
132 Andrew Beck "Contract" [1999] NZ Law Review 51, 62. 
133 Addis v Gramophone Co Ltd [1909] AC 488 (HL). 
134 D W McLauchlan "Mental distress damages for breach of commercial contracts" (1997) 3 NZBLQ 130, 
135-136. 
135 Bloxham v Robinson (1996) 7 TCLR 122 (CA) apld in Anderson v Davies [1997] 1 NZLR 616. 
136 Ibid 151. 
137 Weinrib, above n30, 91 citing St. Thomas Aquinas, Commentary on the Nicomachean Ethics, v. 1, 420 
(C. Litzinger trans., 1964) and SM Waddams, The Law of Damages 483 (3d ed 1997).  
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external damage."  The courts properly regard such damages as compensatory rather than 
punitive, since they repair a loss, albeit an intangible one.  

 
Beever argues that the bar against awards of aggravated damages in contract should be 
removed.138  He distinguishes three categories of wrongdoing; ordinary, deception and 
coercion.139  He argues that coercion, which effectively treats the plaintiff as without 
rights, amounts to a serious injury to the plaintiff’s dignity and this is the injury for which 
aggravated damages rightly compensate.  He distinguishes such injury from mental 
distress.  Invasion of dignity is a separate harm that should be redressed even if no 
emotional upset results.  Deception is also an invasion of the plaintiff’s dignity, since it 
treats the plaintiff’s rights with contempt.  That the focus on the defendant's behaviour is 
anomalous in a compensatory inquiry has been the basis of objection. Beever argues that 
this is only because injury to the plaintiff's dignity is not observable directly.  Breaches of 
contract that amount to coercion will be rare, but when they occur, the injury to dignity 
should be redressed by way of aggravated damages, which are consistent with the 
structure of the civil law.  
  
The short answer to the argument that exemplary damages are required because the 
plaintiff is not fully compensated is that importing such damages is a very haphazard way 
of filling gaps.  Where the compensatory measures do not operate effectively, it would 
seem to be preferable to work on improving the rules.  A principled approach is more 
likely to achieve a just result. 
 
An example may help to demonstrate this point.  Waddams and Sharpe have shown that 
many of the cases which fall into Lord Devlin’s second category can be seen as part of a 
wider category of cases in which wrongful use is made of another’s property without 
reducing its value.  These are cases in which the assessment of compensatory damages is 
problematic because the defendant has made a gain which at first seems to exceed any 
loss to the plaintiff.  The courts have employed exemplary damages to get around this 
problem, but they have also used damages in lieu of an injunction, restitution, waiver of 
tort and the assessment of a hypothetical licence fee (the “wayleave” cases).140   
 
The writers suggest a unifying principle, consistent with compensatory theory, which 
would allow damages to be set on a rational basis.141  Compensatory damages can be 
justified on the grounds that the plaintiff has indeed suffered a loss, the loss of the 
opportunity to bargain, to levy his own price for his consent to the use of his property.  
Viewed in this way, and making the reasonable assumption that the defendant would 
have paid the price which represents the value that he places on the right taken, damages 
which award the plaintiff the defendant’s net gain can be seen as compensatory.  Rules 
can be developed by focusing on the question of what the defendant would have had to 
pay for the right to act as he did.  It is only fair, for example, where a market price is hard 

                                                 
138 Beever, above n18, 93. 
139 Also drawing from Hegel, these correspond with Weinrib’s categories, n30 above and accompanying 
text. 
140 SM Waddams and Robert Sharpe "Notes: Damages for lost opportunity to bargain" [1982] 2 OJLS 290. 
141 Ibid 296. 
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to determine and the defendant’s behaviour has prevented a deal from being struck, that 
uncertainty as to what he would have paid is resolved in favour of the plaintiff. This has 
greater potential for achieving justice between the parties than the task of assessing a 
sufficient sum to punish or deter.  “The very names given, punitive or exemplary, inhibit 
development of rational compensatory principles.”142

 

4.   Exemplary damages supplement the criminal law   
 
A related set of arguments is that exemplary damages are necessary to fill perceived 
deficiencies in the criminal law.  This argument was regarded as central by the English 
Law Commission.  It noted such defects as: a lack of resources to apprehend all offenders, 
the discretion not to prosecute, or to continue a prosecution, perceived problems when the 
perpetrator is a state employee and the fact that not all “wrongs” are crimes.143  Manning 
also sees exemplary damages as performing a “valid and valuable corrective role”144 
because the criminal law does not function perfectly in assessing guilt and punishment. 
 
The short answer once again is that it is better to address these deficiencies directly.  If 
fraudsters are not being apprehended, perhaps the funding or the statutory limitation on 
the Serious Fraud Office needs review.  If there is a problem with the exercise of the 
discretion to prosecute, it should be controlled directly.  If sentences are perceived as too 
light, this is better controlled through reform of the statutory guidelines.  As to the proper 
ambit of the criminal law, this is for Parliament to delineate, not for the civil courts to 
alter with retrospective and uncertain effect.  To allow only those with the resources for a 
civil suit to supplement the criminal law, rather than address the defects directly, offends 
principles of justice. 
 

5 Necessary to Supplement the work of Regulatory Agencies 
 
Another argument for the availability of exemplary damages in contract is that they are 
necessary backstop when regulatory systems fail.  This would seem to have been one of 
the underlying reasons for the Whiten decision.  It was argued that the discipline of 
insurance companies should be left to the regulator.  But the Court responded that the 
Registrar of Insurance had taken no interest in the case prior to the award of punitive 
damages.145  
 
However, if a regulatory system needs an overhaul, again, this is better done directly.  An 
undesirable side effect of the availability of exemplary damages here is the potential for 
second-guessing the policy decisions of regulatory agencies.  Policy decisions in 
specialized areas are often delegated to executive decision-making agencies with 
appropriate technical expertise.  The courts have declined to exercise judicial review of 

                                                 
142 Ibid 293. 
143Law Commission for England and Wales, above n17, 5.27. 
144 Manning, above n57, 733. 
145 Whiten, above n3, [123]. 
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the decisions of these agencies except in extreme cases.  The concept of justiciability 
recognizes that the courts are not well equipped to reweigh the technical and policy 
considerations involved, therefore the courts should defer to those entrusted with the 
decision.146   
 
Awards of exemplary damages have the potential to ignore these considerations and upset 
this balance.  One could envision a scenario in which a state agency, for example 
ERMA,147 had reviewed all the evidence of the benefits and risks of the importation of 
biological material, had concluded that the potential public benefit outweighed the 
environmental risks, (maybe it was essential for cutting-edge research with huge potential 
public health benefits) and given its approval.  If the risks eventuate, and someone suffers 
loss as a result, it is conceivable that a court could find the conduct of the agency or the 
research institution sufficiently outrageous as to merit an award of exemplary damages. 
Yet to make such a decision is effectively to second guess the decision of the mandated 
decision maker.  It also distorts the balance by magnifying the monetary risk.  This adds 
to the overall costs and is economically inefficient. 
 

6.   An action for exemplary damages may have a therapeutic effect for the plaintiff 
 
Another argument in favour of exemplary damages is that they can have a therapeutic 
effect for a civil litigant.  A prosecution is usually initiated and controlled by the state.  A 
civil action, on the other hand, is initiated and controlled by the plaintiff and therefore, as 
the Privy Council noted, “enables the victim publicly to vindicate his or her version of 
events and inflict punishment, even revenge, in ways which a criminal prosecution may 
not satisfy”. 148   Feldthusen has documented the therapeutic motivations of many 
claimants in sexual battery cases and examines the extent to which formal equality and 
greater control of civil litigation are therapeutic.149  
 
However, the New Zealand Court of Appeal in Daniels v Thompson has rejected this 
therapeutic rationale.150  The Court highlighted the ways in which the criminal law has 
become more responsive to the needs of victims.  Victim impact statements, which 
present the victim’s view of the facts and details of the impact and effect of the 
defendant’s actions, are taken into account on sentencing.151  The Criminal Justice Act 
1985 provides that reparation is to be considered in all cases,152 and this can be awarded 
in respect of emotional harm.153  In addition, the Court now has the power to award any 
portion of the fine imposed to the victim by way of compensation.154  The Court noted 

                                                 
146 Wellington City Council v Woolworths New Zealand Ltd (No 2) [1996] 2 NZLR 537 (CA), 546. 
147 Environmental Risk Management Authority. 
148 W v W, above n55. 
149Bruce Feldthusen "The Civil Action for Sexual Battery: Therapeutic Jurisprudence?" (1993) 25 Ottawa L 
Rev 203.  
150 Daniels, above n50, 35, 49. 
151 Victims of Offences Act 1987, s8(1). 
152 Criminal Justice Act 1985, s11. 
153 Ibid s22. 
154 Ibid s28. 
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that there was no statutory constraint against taking the outrageous nature of the conduct 
into account in these matters. 
 

V.   ANALYSIS OF NEW ZEALAND CASES 

A.   Cases in which Exemplary Damages were Not Awarded 

1.   Telecom v Business Associates Ltd155

 
In this case the Court of Appeal rejected claims for exemplary damages for breach of 
contract and the tort of interference with contractual relations. 
 
Telecom had contracted to engage the respondent (BAL) for several accounting projects 
arising out of its restructuring.  Difficulties arose, and Telecom had some of the work 
reserved for BAL completed by its own employees before summarily terminating the 
contract.  Telecom then induced one of BAL’s consultants, Mr Macris, to breach his 
contract with BAL by accepting direct employment with Telecom.  In the High Court, 
Telecom was held to be liable for wrongful summary breach of contract, and inducing 
breach of contract by the consultant, but not liable for the breach as to the allocation of 
projects.  The exemplary damages claims were rejected.  There were cross-appeals.   
 
The Court of Appeal held that Telecom was also in breach by not allocating the listed 
projects to BAL, but that compensatory damages had not been correctly calculated.  
Turning to the issue of exemplary damages, Richardson J, citing Aquaculture,156 stated 
that such damages are awarded in respect of outrageous conduct not adequately punished 
by compensatory damages.  He noted that the expression “contumelious disregard of the 
plaintiff's rights”  “captures the focus on the conduct in question”.157  He then set out 
some relevant considerations but concluded that outrageous conduct “is both necessary 
and sufficient”.158

 
The Court rejected all three claims to exemplary damages.  On the poaching claim it was 
held that the evidence did not establish a pattern of deliberately luring BAL consultants 
away.  No pressure was applied.  It was held there was no basis for the second claim, for 
exemplary damages as to breach in allocating projects, since the Telecom view of the 
interpretation of the contract was honestly held.  The third claim was made on the basis 
that insisting on summary termination was a breach of a duty of good faith, since 
Telecom had acknowledged that the relationship between the parties required that each 
co-operate and act in good faith toward each other.   The Court commented that: “it is not 
apparent that a separate obligation of that kind adds anything to the obligations in that 
regard which it is common ground arose under this contract.”159   Noting that staff 

                                                 
155 Telecom v Business Associates Ltd [23 June 1993] CA 7/93 (Telecom). 
156 Aquaculture Corporation v New Zealand Green Mussel Co Ltd [1990] NZLR 299 (CA) (Aquaculture). 
157 Telecom, above n155, 10. 
158 Ibid. 
159 Ibid 12. 
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members were neither humiliated nor evicted, the Court agreed that Telecom's behaviour 
did not justify punishment.   
 

Comment 
 
The result of this case is not objectionable.  The Court rightly treated the contract as 
being paramount and rejected the idea that exemplary damages should be awarded every 
time a breach of contract was characterised as a breach of the duty of good faith.  This 
was a genuine dispute as to the interpretation of the contract.  There is no punishable 
residue here, no challenge to the regime of rights. 
 
As to the reasoning, it is noticeable that the Court did not draw a distinction between the 
availability of exemplary damages in contract and tort.  Policy arguments for extending 
exemplary damages into the contract arena were not canvassed. Neither of the New 
Zealand cases cited in the relevant passage of the decision are contract cases. 
Aquaculture160 concerned breach of confidence.  Taylor v Beere161 was a defamation case.   
 
Only one cited case concerned an alleged contract, but it is not even persuasive authority 
for the availability of exemplary damages for breach of contract.  In Paragon Properties 
Ltd v Magna Envestments Ltd162 the Alberta Supreme Court made broad declarations 
rejecting Lord Devlin’s narrow categories. 163   But the majority declined to award 
exemplary damages on the facts of the case.  The Court upheld the trial judge’s finding 
that no contract had been concluded.  The exemplary damages claim was in respect of an 
allegation that Paragon’s actions, of initialing a lapsed offer and exercising pressure in an 
attempt to conclude the sale, constituted a fraud.   
 
The decision also infringes the principle of certainty.  The Court was content to proceed 
on the recitation of the usual epithets, a subjective assessment of outrage.  But stated that 
the object is to show that “unlawful conduct” does not pay, rather than tort.164

 

2.   Anderson v Davies165

 
This case concerned the breach of a restraint of trade provision in a contract for the sale 
of a physiotherapy practice.  The Court declined to award exemplary damages.  
 
The clause, under which Mrs Davies was restrained from carrying on business under her 
own name within a 15 km radius of the clinic for five years, was upheld as reasonable.  

                                                 
160 Aquaculture, above n156. 
161 Taylor, above n5. 
162 Paragon Properties Ltd v Magna Envestments Ltd (1972) 24 DLR (3d) 156.  Richardson notes that it 
was cited in Taylor. 
163 Rookes, above n8. 
164 Telecom, above n155, 10. 
165 Anderson v Davies [1997] 1 NZLR 616. 
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Mrs Davies’ actions in setting up her own clinic 12.4 km away (in a direct line) were in 
breach of the clause.  There was also a covenant not to solicit existing customers in the 
assignment of lease.  Mrs Davies sent out a letter advertising her new clinic to doctors in 
the vicinity of the old one, which was held to breach this. 
 
Paterson J set out three requirements which must be met - breach of some underlying 
civil obligation; which is of a kind for which exemplary damages may be given; and the 
qualifying behaviour must be "wilful, high-handed, oppressive, malicious, outrageous 
and contumelious".166  He then baldly stated that the first two conditions were “clearly 
met in this case”.167  
 
The Court then went on to find that Mrs Davies’ conduct was not in contumelious 
disregard of the purchaser’s rights.  On the contrary, she had checked the distance 
between the two clinics by driving the most usual route between the two and found them 
to be 15.3 km apart.  Her evidence that she had been confident that the new clinic was out 
of the restraint area was accepted.   
 

Comment  
 
The conclusion that no exemplary damages ought to be awarded is no doubt correct.  The 
goodwill, which the plaintiff was seeking to protect, is a proprietary right.  But there is an 
honest dispute as to rights here.  Mrs Davies’ breach is deliberate, but based on a 
mistaken conception of the area covered by the restraint of trade provision.  This is not a 
challenge to the regime of rights.   

 
However, the obiter statements as to the availability of exemplary damages are of 
concern.  Paterson J seems to assume the availability of exemplary damages for breach of 
contract.  No cases are cited in support of this proposition.  In requiring breach of “some 
underlying civil obligation”168 he gives a nod in the direction of requiring some objective 
standard and this is consistent with Whiten.169   However, there were no other civil 
obligations in issue apart from the two breaches of contract.  I suggest that there is no 
principled justification for imposing exemplary damages, rather than an accumulation of 
compensatory damages, when there are two contractual breaches.   
 

3.   State Insurance Ltd v Cedenco Foods Ltd170

 
In this case the Court of Appeal expressly left open the question of whether exemplary 
damages could be awarded for breach of contract. 
                                                 
166 Ibid 627. 
167 Ibid 628. 
168 Ibid 627. 
169 Whiten, above n3. 
170 Cedenco, above n131. 
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State Insurance Ltd (State) appealed an award of $20,000 exemplary damages for failing 
to pay a claim promptly.  The claim was for loss of a crop due to heavy rainfall.  State’s 
loss adjustors prepared reports in relation to several claims by Cedenco, which were 
presented in May 1993.  The parties were involved in litigation in respect of another 
claim at the time.  Although the report did not disclose any basis for refusing the claim, 
the 25 page report canvassed many issues as to the amount of loss sustained which 
required consideration by State.  Negotiations over quantum continued over quite a 
lengthy period.  It was not clear when State moved from bona fide consideration of the 
claim to delay, but much of the delay seemed to be that State was attempting to negotiate 
a composite settlement of all the claims.  State made payment of the claim in January 
1995. 
 
In the High Court it was held that exemplary damages were available in contract if the 
conduct was “outrageous”.  Exemplary damages of $20,000 were awarded on the basis 
that there was no excuse for State’s late payment and the delay was significant.  Cedenco 
alleged that State’s motive in delaying payment was to exert improper pressure on it to 
settle the other claims, but no such finding was made in the High Court. 
 
The Court of Appeal held that, on the facts, an award of exemplary damages was not 
justified.  The findings of fact fell short of establishing outrageous behaviour.  There was 
no inequality between the parties.  The litigation was hard fought.  Cedenco had taken an 
aggressive stance that led to State taking legal advice on every move concerning the 
claims and may have coloured State’s response.  It was State’s perception that it was 
Cedenco that wanted all the claims dealt with together.  Overall, the facts did not justify 
the inference that State was endeavouring to apply stand-over tactics.  The appeal was 
allowed. 
 
The Court expressly left open the question of whether exemplary damages can be 
awarded for breach of contract or for breach of the duty of utmost good faith. It was 
content to assume that such an award was available, without deciding the question.  It 
concluded, “A decision on their availability in a contractual setting, and if so on what 
basis, would be better made in a case in which the facts might be thought to be at a level 
which would justify such relief if it is legally available.”171

 

Comment 
 
Again, the result is unobjectionable.  The disputed rights are hotly contested, but it was 
held that there was no element of coercion or pretence here.  This is not a challenge to the 
regime of rights.  I can only endorse the Court of Appeal’s desire to leave the question of 
the extension of exemplary damages to contractual breach until such time as the question 
is squarely before the Court and the issues can be properly canvassed. 
 

                                                 
171 Ibid 2. 
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B.   Cases in which Exemplary Damages Were Awarded 
 

1.   Tak & Co Inc v AEL Corp Ltd172

 
In Tak & Co Inc  v AEL Corp Ltd the High Court awarded $25,000 in exemplary 
damages for breach of contract.   
 
The defendant (AEL) had contracted to sell a total of 382 pedigree Angus heifers, with 
supporting documentation, to the Japanese plaintiff (Tak) in two shipments.  Almost half 
of the heifers supplied were commercial grade rather than pedigree stock.  They were 
branded as if they were pedigree and supplied with falsified certificates, which purported 
to be signed and stamped by the New Zealand Angus Association.  Hammond J 
characterised this arrangement as a “scam”.173  When it came to light, AEL alleged that 
Tak’s president, Mr Terada, who had negotiated the contract, was fully aware of the 
deception.  AEL management conveyed this to the President of the Angus Association of 
New Zealand, who formed the view that AEL was only acting under Mr Terada’s 
instructions.  These allegations were held to be unfounded.   
 
The Court held that AEL was liable for breach of contract.  Compensatory damages were 
awarded under three heads: recovery of the reasonable settlement money paid out by Tak 
to its on-sale purchasers; an indemnity for any additional import duty payable to the 
Japanese government for the import of non-pedigree cattle, and $50,000 for loss of 
business reputation; and goodwill vis-à-vis the Japanese MAF (possibly also the revenue), 
and the farmers’ co-operatives who were Tak’s customers.  Three officers of AEL were 
also held liable in deceit, although no such claim could be advanced against AEL because 
of the effect of s6(1)(b) of the Contractual Remedies Act 1979. 
 
When Hammond J considered the question of exemplary damages, he started by citing 
Taylor v Beere174 as authority for the availability of such damages in tort, highlighting the 
word “fraud”175 in Somers J’s list of examples of conduct which might merit punishment.  
He also mentioned Aquaculture176 in which exemplary damages were awarded for breach 
of confidence.  
 
He acknowledged that the position in contract law was “less definitive”.177  He quoted 
from Canadian Paints NZ Ltd v First City Finance178  to the effect that exemplary 
damages were available where compensatory damages would not adequately punish a 
wrongdoer.  He regarded Telecom v Business Associates179 as suggesting that such an 
award might be possible in contract.  In both of these cases the comments on exemplary 
                                                 
172 Tak, above n107. 
173 Ibid 103,897. 
174 Taylor, above n5. 
175Tak, above n107, 103,901. 
176 Aquaculture, above n156. 
177Tak, above n107, 103,901. 
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179 Telecom, above n155.  
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damages were obiter only, in neither case were such damages awarded.  Indeed, 
Hammond J acknowledged that he could not refer to any New Zealand commercial 
contract case in which exemplary damages had been awarded.180

 
He then turned to the North American cases for guidance, stating that exemplary damages 
in contract had been “sanctioned”181 in Weiss Fording Ltd v Omnus,182 and quoting 
extensively from Brown v Waterloo Regional Board of Commissioners of Police.183  He 
noted that a more cautious line had been taken in Vorvis.  He also noted that the 
American position was variable, but that some jurisdictions had adopted the rule in the 
second restatement to the effect that punitive damages were not recoverable in contract 
unless the conduct was also a tort for which punitive damages were recoverable. 
 
He then embarked on what he termed a "brief traverse"184 of the policy arguments for and 
against exemplary damages. He identified four arguments in favour of such an award: 
consistency, based on their availability in other areas of law; the possibility of the 
plaintiff being able to make a calculated profit which exceeds the compensation payable; 
assuaging the urge for revenge; and affirmation of social values.  He identified six 
arguments against the award of exemplary damages: double jeopardy; a windfall for the 
plaintiff; inadequacy of compensation problems better solved by reviewing compensatory 
damages rules; the desirability of allowing "efficient breach"; the incompatibility of 
concepts of moral culpability with contract law and the burden of proof issue.  
  
In conclusion, Hammond J invoked Taylor v Beere as authority for the proposition that 
exemplary damages were so well embedded in our law that only Parliament could 
remove them.  He declared himself bound by this case, and proceeded to a determination 
of whether the conduct could be termed "outrageous".  He found that AEL's conduct was 
"knowingly deceitful conduct which transcends the formal boundary between contract 
and tort",185 sufficiently outrageous to merit an award of exemplary damages. 
 
Turning to quantum, Hammond J spelt out several factors which he considered relevant.  
He started with what he termed a "fine for dishonest behaviour".186  He noted that AEL's 
conduct in attempting to implicate Mr Terada was an aggravating factor.  He stated that 
he was allowing for an element of deterrence in recognition of the importance of the 
reputation of New Zealand's breedstock industries to the country as a whole.  
 

Comment 
 

                                                 
180 Tak, above n107, 103,902. 
181 Ibid 103,902. 
182 H L Weiss Forwarding Ltd v Omnus [1976] 1 SCR 776 (Weiss). 
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185 Ibid 103,905. 
186 Ibid. 

31 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 3 (32) 

It must be acknowledged that there is a challenge to the regime of rights here.  AEL’s 
course of conduct was designed to deceive Tak as to the nature and value of the stock it 
was sold.  Tak’s rights were treated with contempt.  There is thus a punishable residue.  
The question remains as to whether the civil law is the appropriate mechanism for dealing 
with this. 
 
My first comment about the reasoning of this case is that there were no New Zealand 
authorities in point.  Hammond declared himself bound by Taylor v Beere, yet as he 
himself noted, this is a tort case.  A defamation case is not binding authority for the 
availability of exemplary damages for breach of contract.   
 
Secondly, in all the overseas contract cases cited, the comments on exemplary damages 
for breach of contract were obiter only.  In Brown the dismissal was not in bad faith or so 
callous as to justify exemplary damages.187  In Weiss the Supreme Court of Canada did 
award exemplary damages, but for conspiracy.188  At trial, the two individual defendants 
had been found liable for breach of their employment contracts.  The third defendant, a 
large German company, was held liable for the tort of knowingly inducing breach of 
those contracts.  All three defendants had been held liable for conspiracy, planning 
together to obtain the plaintiff's business and goodwill without paying for it, a plan which 
succeeded.  On appeal the plaintiff sought punitive damages for this latter cause of action.  
It was only this issue that was before the Court.  In a majority decision, punitive damages 
were awarded for the conspiracy. 
 
The note that Vorvis, had taken a more cautious line would seem to be an understatement.  
Vorvis expressly recognised the different nature of contractual duties and concluded that, 
“it will be rare to find a contractual breach which would be appropriate for such an 
award.”189  The Court declined to award exemplary damages. 
 
Thirdly, Hammond outlines several policy arguments but makes no attempt to weigh 
them.  He notes the argument, for example, that consistency requires it,190 yet a couple of 
his contrary arguments, the desirability of economic breach, the undesirability of 
introducing concerns as to moral culpability into the neutral contract marketplace, would 
seem to seriously undermine the call for consistency.  His argument about discouraging 
self-help has subsequently been dismissed in Daniels.191   
 
Fourthly, Tak was awarded exemplary damages, in effect, for deceit.  There would seem 
to be an element here of circumventing the statutory bar against actions for deceit in 
cases where there is liability for contractual misrepresentation.192

 

                                                 
187 Brown, above n183. 
188 Weiss, above n182. 
189 Vorvis, above n27, 1107. 
190 See comments, n107 above and accompanying text. 
191 Daniels, above n50, 29. 
192 Contractual Remedies Act 1979, s6(1)(b). 
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Fifthly, in determining quantum, the Court took into account the importance to New 
Zealand of the international trade in breedstock.193  This introduces a factor quite outside 
those that the Court in Whiten considered relevant to proportionality.  Firstly, the 
potential for unduly lengthening court hearings is obvious.  Secondly, this introduces a 
factor which is irrelevant to the harm suffered by the plaintiff or the blameworthiness of 
the defendant.  Increasing the quantum because of a public interest in the viability of the 
industry takes into account factors which are not transactionally specific.  This offends 
principles of corrective justice.  The deterrence rationale here is also at odds with the 
Court of Appeal’s approach in Daniels194 and has the potential to inflate quantum. 
 

2.   Cash Handling Systems Ltd v Augustus Terrace Developments Ltd195

 
In this case the High Court awarded exemplary damages for wrongful repudiation of a 
lease. 
 
The plaintiff (Cash Handling) held a lease on the fourth floor of a building which was 
bought by the defendant (Augustus) for a residential apartment redevelopment.  The 
parties discussed the surrender of the lease, but could not agree on a price.  Conversion of 
the first and third floors commenced.  Cash Handling complained about construction 
noise and gave notice of its intention to apply for an injunction should the conversion 
activities interfere with its right of quiet enjoyment.  Augustus in reply claimed that Cash 
Handling was in breach of the lease by using the premises for the repair of vending 
machines rather than as an office.  It suggested that it would consider re-entry if the 
breach was not remedied.  It also more than trebled the operating expenses that were 
charged.   
 
Cash Handling then lodged a caveat against the title of the property, in breach of the 
usual covenant forbidding this.  It refused to withdraw the caveat until Augustus 
confirmed that its existing use was not in breach of the lease and limited its claim for 
expenses to those it had levied in the past.  In the ensuing exchanges there would appear 
to be ongoing but unsuccessful negotiations as to terms for the surrender of the lease.  
Augustus then purported to cancel the lease on the grounds of Cash Handling’s 
“repudiation” and re-entered. 
 
Cash Handling was granted an interlocutory injunction requiring Augustus to permit 
access to the premises, at 5pm that same day, on the grounds that the re-entry was 
unlawful. The application was made ex-parte, though the solicitors for Augustus were 
notified in the morning that an application was being made.  On return to the office it was 
found that Cash Handling’s premises had been effectively demolished and framing for 
one of the apartments, which incorporated some of their office floor space, had been 
erected. 
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In the High Court it was held that Augustus had wrongfully repudiated the lease.  It had 
deliberately acted to forestall the effect of the injunction.  Its actions were high-handed 
and fell within Lord Devlin’s second category196 as calculated to make a profit that would 
exceed compensation available to the plaintiff.  After citing the usual cases for the 
general availability of exemplary damages in New Zealand,197 the Court cited Drane v 
Evangelou 198  as authority for the availability of such damages for trespass where 
landlords act outrageously in wrongfully evicting tenants and compensatory damages are 
inadequate to mark the Court’s disapproval. 
 
Elias J acknowledged that the availability of exemplary damages in contract was 
“controversial”.199  She noted the award in Tak200 but did not review the North American 
authorities or policy arguments, merely stating that:201

 
I am satisfied that there is no reason in principle why there should be any distinction 
between contract and tort or law and equity or commercial and domestic context. … I am 
of the view that they are equally available to the plaintiff here in contract or tort. 

 
The Court awarded $10,000 in exemplary damages, noting that compensatory damages 
were insufficient to condemn the conduct, although the availability of damages for loss of 
opportunity to bargain “takes the matter a considerable distance”.202   In setting the 
quantum Cash Handling’s behaviour in breaching the contract and escalating the dispute 
was taken into account. 
 
Comment 
 
This case is a classic example of a situation in which the plaintiff has been deprived of 
the opportunity to bargain.  Augustus sought the surrender of the lease to facilitate its 
apartment conversion.  There was some evidence that it had entered at least one 
conditional sale agreement for a fourth floor apartment that included some of the Cash 
Handling office space.203 Cash Handling had sought $45,000 for the surrender, more than 
twice what Augustus was prepared to pay.204  Augustus profited from its violation of 
Cash Handling’s leasehold rights and deprived it of the opportunity to conclude the 
negotiations and fix a price for the surrender.   
 
The Court took into account the loss of opportunity to bargain in setting damages for loss 
of the lease at $36,000.  Elias J noted the “influential article” by Sharpe and Waddams205 
which suggested that damages should be available for the lost opportunity to bargain in a 
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wrongful use case.  She acknowledged the criticism that this involved a fictitious 
bargaining process and the argument that the preferable approach is openly 
restitutionary.206 She then reviewed a number of authorities in which damages were 
awarded in lieu of an injunction or on an account and concluded that damages were 
available on “a compensation principle of wide application”.207  She declared that the 
right to bargain was part of the lessee’s bundle of rights and a measure of damages which 
compensated for this “true loss”208 was no more fictitious than a “willing buyer-willing 
seller” measure when the situation was imposed on one party by the unlawful unilateral 
action of the other.  She then assessed the quantum of the damages for loss of the lease by 
taking into account Cash Handling’s loss of its right to bargain for the surrender.209   
 
On the exemplary damages issue, the Court noted that Lord Devlin’s second category 
extended to cases in which “the defendant is seeking to gain at the expense of the plaintiff 
some object - perhaps some property which he covets - which either he could not obtain 
at all or not obtain except at a price greater than he wants to put down”.210  The Court 
awarded exemplary damages.  I would suggest that in doing so Elias J misread the Sharpe 
and Waddams article on which she relied.  It was there suggested that assessing damages 
to compensate for loss of opportunity to bargain was a more rational way to meet the 
perceived injustice of allowing the defendant to “save himself the expense of buying the 
right to use the property”.211  This approach was suggested as preferable to exemplary 
damages, not in addition to them.  Damages for the loss of opportunity to bargain had 
already been awarded.  What then was the basis for additional exemplary damages? 
 
In this case the defendant deliberately interfered with the plaintiff’s property rights.  
Faced with an imminent injunction to uphold those rights, the defendant acted to pre-
empt its effect and effectively destroyed the premises.  I would suggest that this coercive 
invasion of Cash Handling’s rights should have been compensated by an award of 
aggravated damages.  Such an award is consistent with the structure of civil liability and 
can be set at a level which compensates for the invasion, unsullied by competing 
rationales of punishment and deterrence.   
 
Although this behaviour could also be construed as a challenge to the regime of rights, 
and therefore deserving of punishment, I suggest that a civil action is not the appropriate 
vehicle for dealing with this.   
 

VI.   CONCLUSION 
 

Exemplary damages are anomalous.  They have been reluctantly accepted as part of the 
law of torts.  The principled objection to the availability of exemplary damages is 
founded on concern for the coherence of the structure of civil law.  Compensation is 
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consistent with that structure of correlative rights and duties; private punishment is 
foreign to it.  The imposition of punishment without due process protections is 
objectionable.  In particular imposing punishment on the basis of subjective assessment 
of emotional outrage, infringes the principle of certainty.  Although Whiten’s requirement 
of an actionable wrong is superficially attractive in his regard, it does not withstand 
logical scrutiny.  If they are anomalous in tort law, they are doubly so in contract.   
 
The arguments in favour of exemplary damages for contractual breach do not stack up.  
They have been justified on the grounds of consistency, but other values are at stake: 
coherence; economic efficiency; certainty.  They have been justified on the grounds that 
punishment and deterrence are necessary as a response to outrageous behaviour.  These 
rationales infringe the principles of corrective justice; the latter has been rejected in New 
Zealand.  They have been justified on the ground that they are necessary to supplement 
compensatory damages, yet a principled approach to fine-tuning the compensatory 
damages rules is more likely to achieve justice.  Recognising and compensating for the 
loss of the opportunity to bargain and allowing aggravated damages in contract would be 
a good place to start.  They have been justified by the need to supplement the criminal 
law and regulatory systems.  Again, direct reform would seem to be the preferable 
approach. 
 
Ideally, then, exemplary damages should not be extended to contractual breach.  If the 
courts persist in compounding the anomaly, then the basis of such awards should be more 
clearly articulated.  It is only when the conduct amounts to a deceptive or contemptuous 
challenge to the regime of rights that punishment is justified.  In a contractual context, 
this generally only occurs when the breach is of a contract which would have merited 
specific performance or an injunction.   
 
I would suggest that the Whiten decision should not be followed in New Zealand. 
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