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ABSTRACT: This article explores the issue of whether the New Zealand legal system 
does and should protect privacy by means of a free-standing tort. This matter, being 
subject to intense discussion and important recent development, is in particular 
marked by significant controversy between the judicial responses of New Zealand 
and the United Kingdom. They largely represent the two concurring approaches, a 
common law tort and the equitable remedy of breach of confidence. With Hosking v 
Runting, the New Zealand Court of Appeal recently provided the first authority here. 
It approved, though not unanimously, that New Zealand law does have a privacy 
tort, which however is (yet) limited to wrongful publication of private information. 
Interestingly, the dissenting judges, applying the breach of confidence concept, 
arrived at the same result on the facts as the majority. The House of Lords in 
Campbell v MGN Ltd, to the contrary, has unanimously reinforced its opinion that 
‘breach of confidence’ can protect privacy by being extended to cover situations 
quite apart from confidential duties; but despite that uniform basis, their Lordships 
arrived at differing opinions in that case. 
 

 
 

I.   INTRODUCTION 

 

Living in society, private life is not only subject to restrictive rules of law and morals, but 

also, unavoidably, to the scrutiny of other members of society. This has always been the 

case, but changes in technology and increasingly dense inhabitation in cities have made 

private facts more easily accessible to the world at large. The law has responded by 

legislating on certain aspects of that accessibility. But statutes cannot cover all ranges of 

situations that might appear in practice. Existing common law torts, due to their 

components, apply to some aspects of privacy but fall well short of comprehensive 

protection. However, the proposition that protection by the law is needed is not disputed. 

This is where the judiciary steps in, if possible, to extend protective provisions by 

methods like analogy and, as a particular feature of the common law legal system, by 

development of the case law. Common law courts are provided with the capacity to 

extend the law, of course, in accordance with general legal principles and with a view to 

existing law.   

 

There are two different approaches to provide judicial protection against the invasion of 

personal privacy: one – which is mainly taken by the English courts – is the equitable 

remedy of breach of confidence; the other is a separate tort of invasion of privacy, which 
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is the avenue chosen by New Zealand’s judiciary. There are two recent decisions – one in 

New Zealand and one in the UK – where a choice had to be made between the two 

approaches. 

 

The New Zealand Court of Appeal recently had to give its first authoritative statement on 

this topic in the case of Hosking v Runting.1 This case concerned the publication of 

photographs taken on a public street scene without the photographed persons, or rather 

their guardian, being aware of being photographed. The Court approved the denial of an 

injunction on a different legal basis than was chosen in the first instance, though 

concurring in the result. There was no binding precedent of direct relevance to the Court 

of Appeal, as, up until then, this area had only been dealt with at High Court level, apart 

from one suggestion by the Court of Appeal in Tucker v News Media Ltd,2 where it had 

upheld an interim injunction on the grounds that the existence of a privacy tort was “a 

seriously arguable question”. The concurrent opinions that favoured the application of 

“breach of confidence” to the issue arrived at the same result as the majority of the Court, 

which based its decision on a privacy tort.  

 

The House of Lords, however, has now once more approved the application of the 

equitable remedy of “breach of confidence” in matters of privacy protection and 

explicitly denied a privacy tort. In the case of Campbell v MGN Ltd,3 the issue arose with 

regard to pictures (taken of the plaintiff on a public street in front of a rehabilitation 

centre) that were to be published with accompanying assertions and claims. Despite their 

uniform theoretical basis, the members of the House arrived at contrary opinions on the 

facts of this case and made privacy protection against the publication dependent on the 

individual pictures and wordings.  

 

Which approach is the better one? Is the Court of Appeal right with its approach to deny 

the English “way”? Certainly of importance to the answer of this question is whether or 

                                                 
1 [2004] NZCA 34. 
2 As cited by McGechan J in Tucker v News Media Ltd [1986] 2 NZLR 716. 
3 [2004] 2 WLR 1232 (HL(E)). 
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not the different approaches would have different consequences for the same set of facts. 

Therefore, the two approaches will firstly be examined in terms of their development in 

the United Kingdom and in New Zealand, before turning to the question of whether New 

Zealand’s law for the protection of privacy should be different from the English law, 

taking into account the different legislative landscape in New Zealand, procedural 

requirements and convergence in the frame of the legal system. Then, by means of 

illustrations from the latest authorities, the practical consequences of both approaches 

will be pointed out. 

 

II.   THE ENGLISH APPROACH: PROTECTION WITHIN THE FRAME OF THE 

EQUITABLE REMEDY OF BREACH OF CONFIDENCE 

 

1.   Authorities 
 
English courts have denied the recognition of an independent tort of invasion of privacy. 

The statement of the Court of Appeal in Kaye v Robertson is instructive:4  

 
It is well known that in English law there is no right to privacy, and accordingly no right of 
action for breach of a person’s privacy.  

  
Instead, the courts have chosen to rely on the equitable doctrine of breach of confidence, 

which was initially set out for trusts and employment relationships. The first authority 

extending the application of the doctrine to matters of privacy was Prince Albert v 

Strange, 5  where Prince Albert had gained an injunction against the publication of 

surreptitiously obtained impressions of private etchings, arguing that there was a 

violation of privacy and relying on the doctrine of breach of confidence. His claims could 

also have been decided on the basis of copyright or property, and therefore the reliance 

on “breach of confidence” leaves the impression that the court wanted to provide the 

                                                 
4 Kaye v Robertson and Another [1991] FSR 62, 66; (“Kaye”). 
5 Prince Albert v Strange (1848) 1 H & Tw 1 as reprinted in 47 ER 1302. 
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utmost redress.6 The decision loses some of this “pro-royal” character with its application 

in a similar fashion (“gross breach of faith”) to a civilian in Pollard v Photographic Co7 

to prevent the unauthorized use of photographs. Also, the court was right to apply this 

doctrine from the aspect that it depended on the confidential relationship between the 

imparter and the receiver of information.8 On the legal basis of breach of (marital) 

confidence, the Duchess of Argyll prevented her former husband from publishing 

information about their intimate relationship.9 These cases were essentially based on 

complaints about the disclosure of personal information given in confidence.  

 

Kaye v Robertson, however, was the first case to signify that a doctrine centrering around 

a confidential relationship could not provide effective protection where information had 

not been imparted, but rather been taken. Here, a celebrity recovering in hospital from 

serious head injuries, was interviewed and photographed by two journalists who had 

invaded his room. The plaintiff had expressed his consent, but was not in any state to do 

so, as was illustrated by the fact that shortly after the incident he had no recollection of it. 

A tabloid newspaper intended to publish the interview and the photographs using 

wording that implied that the plaintiff had agreed to both. The injunction was discharged 

on the grounds that there was no actionable right of privacy in English law (even if it is 

noteworthy that no claim of breach of confidence or invasion of privacy had been 

submitted, due to the assumed absence of such a right). The applicable rights of action, 

libel (which was arguable) and malicious falsehood, merely gave rise to an order to the 

defendant to clearly publish the lack of consent. However, the Court of Appeal expressed 

its dissatisfaction in obiter dicta:10

 
The facts of the present case are a graphic illustration of the desirability of Parliament 
considering whether and in what circumstances statutory provision can be made to protect the 
privacy of individuals.  

 

                                                 
6 G Robertson and A Nicol Media Law (4th ed, 2002) 225. 
7 Pollard v Photographic Co (1888) 40 Ch 345. 
8 Lord Hoffmann in Campbell v MGN Ltd (HL(E)) [2004] 2 WLR 1232 [44]. 
9 Duchess of Argyll v Duke of Argyll, [1967] Ch 302; (“Argyll v Argyll”). 
10 Above n 4, 66 (per Glidewell LJ). 
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and11

 
This case nonetheless highlights, yet again, the failure of both the common law of 
England and statute to protect in an effective way the personal privacy of individual 
citizens. […] The defendant’s conduct towards the plaintiff here was “a monstrous 
invasion of his privacy” […]. If ever a person has a right to be let alone by strangers with 
no public interest to pursue, it must surely be when he lies in hospital recovering from 
brain surgery and in no more than partial command of his faculties. It is this invasion of 
his privacy which underlies the plaintiff’s complaint. Yet it alone, however gross, does 
not entitle him to relief in English law. […] Fortunately, a cause of action in malicious 
falsehood exists, but even that obliges us to limit the relief we can grant in a way which 
would not bind us if the plaintiff’s cause of action arose from the invasion of privacy […] 
We cannot give the plaintiff the breadth of protection which I would, for my part, wish.    

 

The clear denial of the existence of such protection might seem somewhat surprising, 

considering that, already one year before Kaye, Lord Goff of Chieveley had made an 

obiter dicta statement in Attorney-General v Guardian Newspapers Ltd (No 2) 12  

concerning the fact that the action of breach of confidence might also be applicable in 

cases where there was no prior relationship. However, the significance of that statement 

only became apparent after time. 

  

In that case, concerning government secrets, their Lordships had referred to the 

traditional elements of the action in breach of (commercial) confidence in cases without a 

contractual relationship, as set out by Megarry J13 in  Coco v AN Clark (Engineers) Ltd:14

 

First, the information must be of a confidential nature […] the second requirement is that 
the information must have been communicated in circumstances importing an obligation 
in confidence […] Thirdly, there must have been an unauthorised use of the information 
to the detriment of the person communicating it. 

 

With regard to the second element, Megarry J pointed out that there had been no precise 

ideas as to the test to be applied in determining whether the circumstances import an 

                                                 
11 Ibid 70 (per Bingham LJ); (emphasis added). 
12 Attorney-General v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109 (HL(E)); (“ A-G v Guardian”). 
13 As he then was. 
14 Coco v AN Clark (Engineers) Ltd [1969] RPC 41, 46-47 (“Coco”). 
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obligation of confidence, but in his opinion the “reasonable man” could labour in equity 

as well as at law:15

 
It seems to me that if the circumstances are such that any reasonable man standing in the 
shoes of the recipient of the information would have realised that upon reasonable 
grounds the information was being given to him in confidence, then this should suffice to 
impose upon him the equitable obligation of confidence.  

 

In A-G v Guardian, the House of Lords took this into consideration as follows:16

 

I start with the broad principle (which I do not intend in any way to be definitive) that a 
duty of confidence arises when confidential information comes to the knowledge of a 
person (the confidant) in circumstances where he has notice, or is held to have agreed, 
that the information is confidential with the effect that it would be just in all the 
circumstances that he should be precluded from disclosing the information to others. In 
the vast majority of cases, in particular those concerned with trade secrets, the duty of 
confidence will arise from a transaction or relationship between the parties – often a 
contract. […] But it is well settled that a duty of confidence may arise in equity 
independently of such cases; and I have expressed the circumstances in which the duty 
arises in broad terms, not merely to embrace those cases where a third party receives 
information from a person who is under a duty of confidence in respect of it, knowing 
that it has been disclosed by that person to him in breach of his duty of confidence, but 
also to include certain circumstances, beloved of law teachers – where an obviously 
confidential document is wafted by an electric fan out of a window into a crowded street, 
or where an obviously confidential document, such as a private diary, is dropped in a 
public place and is then picked up by a passer-by.  

 

Even though the examples certainly refer to rather rare situations, this highly persuasive 

obiter dicta comment of the House of Lords was adopted in later cases: proposing that a 

private matter was imbued with confidence merely by virtue of its private character 

modified the first element and made the action of breach of confidence applicable to 

privacy cases. Therefore, it was applied in cases where the information was taken from 

rather than communicated by the “victim” (which implies some voluntary element). 

However, as clear as it may seem from Lord Goff’s examples, it is rather difficult to 

                                                 
15 Ibid 48. 
16 A-G v Guardian, above n 12, 281 (per Lord Goff) ; (emphasis added). 
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determine when information is “obviously confidential”, as then equalling “private”. The 

concept of privacy is hard to put into fixed boundaries.17  

 

Another relaxation of the traditional elements was indicated by the House of Lords with 

regard to the third Coco element. Megarry J had already expressed some doubt as to 

whether “detriment” is necessary. Lord Keith stated, in obiter dicta, that:18  

 

In other cases there may be no financial detriment to the confider, since the breach of 
confidence involves no more than an invasion of personal privacy. Thus in Duchess of 
Argyll v Duke of Argyll [1967] Ch 302 an injunction was granted against the revelation of 
marital confidences. […] Information about a person’s private and personal affairs may 
be of a nature which shows him up in a favourable light and would by no means expose 
him to criticism. The anonymous donor of a very large sum to a very worthy cause has 
his own reasons for wishing to remain anonymous, which are unlikely to be discreditable. 
He should surely be in a position to restrain disclosure in breach of confidence of his 
identity in connection with the donation. So I would think it a sufficient detriment to the 
confider that the information given in confidence is to be disclosed to persons whom he 
would prefer not to know of it, even though the disclosure would not be harmful to him in 
any positive way. 

 

Furthermore, Lord Goff extracted three limiting principles19 to the general rule, which are 

of particular relevance for the field of privacy. Firstly, the principle of confidentiality 

only applies to information to the extent that it is confidential. Secondly, the duty of 

confidence applies neither to useless information, nor to trivia. (This limitation was 

already indicated in the judgment of Megarry J in Coco, where he said he doubted 

whether “equity would intervene unless the circumstances are of sufficient gravity; equity 

ought not to be invoked merely to protect trivial tittle-tattle, however confidential.”20 This 

would be so even if the wording seems to not sharply distinguish the nature of the 

information from the circumstances in which it is communicated.) The third limitation is 

                                                 
17  This difficulty is reflected by the range of definitions advocated, from the broad “right to be let 
alone“ (Warren and Brandeis “The Right to Privacy” (1890) 4 Harv L R 194) to “[…] our concern over our 
accessibility to others: the extent to which we are known to others, the extent to which others have physical 
access to us, and the extent to which we are subject to others” attention […] R Gavison “Privacy and the 
Limits of the Law” (1980) 89 Yale Law Review 421, 423; as cited by T McBride New Zealand Civil Rights 
Handbook (2001, Legal Information Service Inc Auckland) 14/2. 
18 A-G v Guardian, supra n 12, 255-256. 
19 Ibid 282. 
20 Coco, above n 14, [20], [25]. 
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a countervailing public interest that may outweigh the, equally public, interest in the 

protection of confidences, particularly in cases of iniquity.  

 

After being applied to cases involving mainly commercial interests, 21  later cases 

acknowledged the potential applicability of the action of breach of confidence to purely 

private interests. In Hellewell v Chief Constable of Derbyshire22  the state infringed 

privacy when a photograph taken by the police of a man in custody (ie, at that stage 

neither involving any element of privacy nor requiring the consent of the plaintiff) had 

later been disclosed by the police to shopkeepers for reasons of crime prevention. Laws J 

regarded the photograph as conveying information that its subject is known to the police 

and did not consider this a public fact, but, prima facie, held it to be confidential 

information imposing a duty of confidence. Regarding photographs taken without 

authority, he stated in obiter that there is no doubt “that the disclosure of a photograph 

may, in some circumstances, be actionable as a breach of confidence.” He went on to say 

that:23

 

If someone with a telephoto lens were to take from a distance and with no authority a 
picture of another engaged in sole private act, his subsequent disclosure of the 
photograph would, in my judgment, as surely amount to a breach of confidence as if he 
had found or stolen a letter or diary in which the act was recounted and proceeded to 
publish it. In such a case, the law would protect what might reasonably be called a right 
of privacy, although the name accorded to the cause of action would be breach of 
confidence.  

 

He also pointed out that a defence based on the public interest would be available in all 

such privacy cases. Here, he held the police to have such a defence.24

 

The European Convention on Human Rights25 had a significant impact on the approach 

taken by the English courts, as art 8 ECHR protects the right to respect for private and 

                                                 
21 Shelley Films Ltd v Rex Features Ltd [1994] EMLR 134. 
22 Hellewell v Chief Constable of Derbyshire [1995] 1 WLR 804; (“Hellewell”). 
23 Ibid 807; (emphasis added). 
24 Ibid. 
25 Full name: European Convention for the Protection of Human Rights and Fundamental Freedoms 
(“ECHR”). 
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family life, home and correspondence, and, in conjunction with art 13 ECHR, requires 

states to provide an effective legal remedy for any violation of this right. The ECHR was 

incorporated into English law through the Human Rights Act 1998 (“HRA”), which came 

into force in October 2000. The first case influenced by the new law was Douglas and 

Others v Hello! Ltd,26 where the question arose for the first time as to whether the 

approach to privacy protection should be changed.  

 

The celebrity couple Michael Douglas and Catherine Zeta-Jones had married in 

November 2000 and had concluded an exclusive contract with the then third claimant, 

OK! magazine, to take and publish photographs of the wedding, while retaining wide 

rights of approval as to anything that was to be published. In order to secure exclusivity, 

the couple had prohibited guests and employees from bringing recording devices and 

accordingly had established checkpoints to control the guests. Despite these stringent 

measures, a photographer, instructed by Hello! magazine, managed to smuggle a camera 

into the wedding reception. The publication of the photographs was sought to be 

prevented by interim injunction on the grounds of, inter alia, breach of confidence and 

breach of privacy. 

   

The Court of Appeal allowed the appeal against the granted interim injunction, on the 

grounds that despite finding a breach of confidence, the balance of convenience would be 

satisfied by damages to safeguard the interests of the claimants. However, the Lord-

Justices submitted concurring opinions in terms of privacy law. 

 

Brooke LJ paid particular regard to the new statutory landscape and the balance of the 

competing rights. He referred to former authorities with the opinion that Parliament could 

acknowledge the importance of art 8(1) ECHR, untrammelled by any concerns that the 

law of confidence might not stretch to protect every aspect of private life.27 Saying that, 

Brooke LJ can be understood to mean that the clear case of restrictions, as made here by 

                                                 
26 Douglas and Others v Hello! Ltd [2001] QB 967; (“Douglas”). 
27 Ibid [94]. 
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the claimants, gives rise to a duty of confidence. This however, would not be the case 

where, as in Kaye, such restriction was not expressed.28  

 
It is well settled […] that equity may intervene to prevent the publication of photographic 
images taken in breach of confidence. […] if on some private occasion the prospective 
claimants make it clear, expressly or impliedly, that no photographic images are to be 
taken of them, then all those who are present will be bound by the obligations of 
confidence created by their knowledge (or imputed knowledge) of this restriction. 
English law, however, has not yet been willing to recognise that an obligation of 
confidence may be relied on to preclude such unwanted intrusion into people’s privacy 
when those conditions do not exist. (71) That was the problem at the heart of Kaye v 
Robertson. 
    

It seems that his judgment is significantly driven by the (in my view, reasonable) 

impression that what was at stake here was less a complaint of a violation of the private 

sphere but rather a matter of commercial value.29 Commercial issues however, may well 

be treated according to the elements set out in Coco (modified as to the second element). 

  

It is noteworthy, however, that his Honour referred to the decision of the ECHR 

Commission in Earl Spencer v United Kingdom30 with the comment that the development 

of the law in this sensitive field, in order to comply with art 8(1), appeared to have been 

left to the judges.31  

 

Whether they do so in future by an extension of the existing frontiers of the law of 
confidence, or by recognising the existence of new relationships which give rise to 
enforceable legal rights (as has happened in relation to the law of negligence ever since 
the three to two decision of the House of Lords in Donoghue v Stevenson [1932] AC 562) 
is not for this court, on this occasion to predict.   

 

Keene LJ agreed with the persuasive dicta in A-G v Guardian and Hellewell that a pre-

existing confidential relationship was not required for a breach of confidence suit, as the 

nature of the subject matter or the circumstances of the defendant’s activities may suffice. 

With a view to acting compatibly with the ECHR rights he, too, said that the question of 

                                                 
28 Ibid [71]-[72]; (emphasis added). 
29 “So far as privacy is concerned, the case of the first and second claimants is not a particularly strong one”; 
[95]. 
30 Earl Spencer v United Kingdom 25 EHRR CD 105. 
31 Douglas, above n 26, [88].  
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whether this required the creation of a new cause of action need not be decided in these 

proceedings, since reliance was placed on breach of confidence, “an established cause of 

action”. He regarded photographs to be a suitable subject for such a claim, as they 

conveyed to the public information not otherwise truly obtainable, as to what the event 

and its participants looked like: 

 
It is said that a picture is worth a thousands words. Were that not so, there would be no 
market for magazines like “Hello!” and “OK!”  

 

Even if his view was that32

 
Whether the resulting liability is described as being for breach of confidence or for 
breach of a right to privacy may be little more than deciding what label is to be attached 
to the cause of action.  
 

Keene LJ recognised that33

 
[…] there would seem to be merit in recognizing that the original concept of breach of 
confidence has in this particular category of cases now developed into something 
different from the commercial and employment relationships with which confidentiality 
is mainly concerned. 

 

Also, Keene LJ said that Kaye was unlikely to be decided the same way today.34  

 

Thus, despite giving no clear recognition of a right to privacy, Keene LJ goes further than 

Brooke LJ. With reference to a difference in degrees of privacy, as acknowledged by 

ECHR jurisprudence, he regarded damages to be a sufficient remedy as balanced with the 

freedom of expression.35

 

The opinion of Sedley LJ is very clear. After observing that “[…] we have reached a 

point at which it can be said with confidence that the law now recognises and will 

appropriately protect a right of personal privacy”,36 he concludes that the couple has a 

                                                 
32 Ibid [166]; (emphasis added). 
33 Ibid. 
34 Ibid [167]. 
35 Ibid [168] et seq. 
36 Ibid [110]. 
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right to privacy which English law will today recognise and, where appropriate, protect.37 

He regarded the issue of the existence of a right to privacy to be material to this case 

because, on the then present evidence, the photographer might have been an intruder with 

whom – other than with guests and employees – no relationship of trust had been 

established which was sufficient for the law of confidence.38 He proceeded to note that:39

 
[…] What a concept of privacy does, however, is accord recognition to the fact that the 
law has to protect not only those people whose trust has been abused but those who 
simply find themselves subjected to unwanted intrusion into their personal lives. The law 
no longer needs to construct an artificial relationship of confidentiality between intruder 
and victim: it can recognise privacy itself as a legal principle drawn from the fundamental 
value of personal autonomy.    

 

This would give rise to the conclusion that not only the disclosure of private information 

– which is the basis of the breach of confidence action – is an infringement of privacy, 

but that the obtaining of the information may also be described as such. However, his 

Honour does not go so far as to state that a new tort is needed, but he also regards the 

equitable remedy as appropriate to deal with privacy issues:40  

 

To say this is in my belief to say little, save by way of label, that our courts have not said 
already over the years. It is to say, among other things that the right, grounded as it is in 
the equitable doctrine of breach of confidence, is not unqualified. […]  

 

In the substantive trial, the High Court was invited to recognise a stand-alone remedy for 

breach of privacy. However, the judge did not follow that invitation, but instead 

specifically relied on the fact that, despite the remaining degree of private interest, the 

photographs had commercial value and he consequently treated them as valuable trade 

assets protected by means of breach of confidence. Therefore, there was no need to 

decide on the existence of a privacy tort, even if his conclusion (where he states: “As I 

have held Mr and Mrs Douglas to have been protected by the law of confidence, no 

                                                 
37 Ibid [125]. 
38 Ibid [112]. In this regard, it must be said that also for such an intruder the restriction to the taking of 
photographs would have been recognisable. 
39 Ibid [126]. 
40 Ibid [125], and as to the qualification referring to Laws J in Hellewell. 
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relevant hole exists in English law […]”41) is debatable in terms of his methodology to 

arrive, in one case, at a general statement – one that was contrary to the view of the 

European Court of Human Rights in Peck v United Kingdom.42 However, Lindsay J 

expressed five reasons to object to the judicial recognition of a tort,43 relying especially 

on the uncertainty of its ambit and the better capacity of Parliament, being silent so far, to 

resolve the issue. With regard to the decision in Peck, he followed the opposite opinion of 

the House of Lords in Wainwright v Home Office,44 where, under the new parameters of 

the HRA, the equitable doctrine was considered to be potentially sufficient for privacy 

protection. Also, he applied guideline (vi), which is set out in A v B plc,45 that judges 

should be reluctant to decide whether there exists a new tort, even if this suggestion was 

meant for interim injunctions.46

 

In A v B plc,47 a famous footballer, being married with a family, sought to restrain the 

publication by a newspaper of information about his extra-marital affairs with two 

women. One of those had disclosed details of the relationship to the paper. The Court of 

Appeal discharged the injunction granted at first instance. Lord Woolf CJ reasoned that 

the rights in arts 8 and 10 ECHR provided new parameters for balancing the competing 

interests, which could be complied with by “absorbing” them into the long established 

action for breach of confidence. He provided a wide list of principles to be applied in the 

mentioned realm to applications for interim injunctions.48 Within these guidelines, his 

Honour departed from the second component, as set out in Coco, to adopt the concept of 

“reasonable expectation of privacy”. In this way, the necessary relationship could be 

expressly created or be inferred from the facts:49

 

                                                 
41 Douglas and others v Hello! Ltd and others (No 3) [2003] 3 All ER 996, [229]. 
42 Peck v United Kingdom [2003] EMLR 15; (“Peck”). 
43 Ibid. 
44 Wainwright v Home Office [2003] 3 WLR 1139 (HL(E)) (“Wainwright”), referring to the new statutory 
landscape after the implementation of the ECHR. 
45 A v B plc and another [2003] QB 195 (CA). 
46 Ibid [229]. 
47 Ibid. 
48 Ibid [11], guideline (x). 
49 Ibid. 
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A duty of confidence will arise whenever the party subject to the duty is in a situation 
where he either knows or ought to know that the other person can reasonably expect his 
privacy to be protected.  

 

This would be influenced by the location and by the fact that the individual is a public 
figure:50

 
(xii) Where an individual is a public figure he is entitled to have his privacy respected in 
the appropriate circumstances. A public figure is entitled to a private life. The individual 
should, however, recognise that because of his public position he must expect and accept 
that his actions will be more closely scrutinized by the media. Even trivial facts relating 
to a public figure can be of great interest to readers and other observers of the media. 

 

This is in line with the exemption, discussed in A-G v Guardian, that the action for 

breach of confidence does not protect trivia. His Honour continued:51

 

The public figure may hold a position where higher standards of conduct can be rightly 
expected by the public. The public figure may be a role model whose conduct could well 
be emulated by others. He may set the fashion. The higher the profile of the individual 
concerned the more likely that this will be the position.  

 

This was even more the case where the individual had courted public attention:52   
 

In many of these situations it would be overstating the position to say that there is a 
public interest in the information being published. It would be more accurate to say that 
the public have an understandable and so a legitimate interest in being told the 
information. The courts must not ignore the fact that if newspapers do not publish 
information which the public are interested in, there will be fewer newspapers published, 
which will not be in the public interest. 

 

His Honour went on to emphasise that any interference with the freedom of expression 

must be justified, even if there is no particular public interest in the disclosure of the 

information.53 Even if this is right in dogmatic terms, it differs from other notions that 

public interest covers public concern rather than mere curiosity. 

 

                                                 
50 Ibid [11], guideline (xii). 
51 Ibid [11], guideline (xii). 
52 Ibid [11], guideline (xii); (emphasis added). 
53 Ibid [11], guideline (viii). 
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The Court regarded A to be such a role model and (with reference to Argyll v Argyll) 

considered an extra-marital relationship of this kind to be at the outer limit of protection 

by the equitable doctrine. He concluded that the undesirable off-field behaviour could set 

a bad example, which meant that the public had a legitimate interest to know. Despite this 

convincing point in the guideline, one might question whether the influence of the extra-

marital relationship on fans’ behaviour has not been overestimated in the judgment. It 

seems that the Court had been driven by a strong notion to call for morals. However, with 

the required low extent of public interest, it was possible to conclude so.  

 

It must finally be noted that the Court did not regard it as necessary to decide on the 

existence of a privacy tort. Guideline (vi) suggested that courts at the interim level should 

generally abstain from deciding on that question and instead immediately apply the 

doctrine of breach of confidence.  

 

The concept of reasonable expectation of privacy was applied in Campbell v Mirror 

Group Newspapers Ltd54 to photographs that had been taken on a public street of a 

celebrity attending Narcotics Anonymous. While the Court of Appeal accepted that 

information relating to details of the therapy were confidential, the communication and 

publication of the mere fact that the plaintiff was undergoing such treatment was not 

regarded as such. As for the photographs, the Court, distinguishing Douglas, held that 

they did not convey any confidential information. This conclusion was based on the 

distinction between intrusion into privacy and breach of confidence:55

 
The former occurred where there was intrusion into privacy which did not involve the 
disclosure of private facts; the latter involved the misuse or disclosure of private or 
personal information. 
 

                                                 
54 Campbell v Mirror Group Newspapers Ltd [2003] 2 WLR 80 (CA);  (“Campbell”). 
55 Ibid [31]; as set out in this case by counsel for the claimant and referred to by the Court. 
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Here, the photographs published by the defendants were of a street scene and did merely 

contain information that was truly obtainable (by any person at the scene). Thus, the 

Court commented:56  

 
We suggested to Mr Caldecott that the photographs exemplified the distinction between 
the two torts that he had identified. Without the caption the photographs were invasive, 
but did not convey confidential information. 
 

Notably, there had only been a claim for breach of confidence. In addition, there had been 

a prior concession that the public had a right to know the (mere) fact that the plaintiff 

undertakes drug therapy, since she had formerly made a false public statement, which – 

given that she was a role model – had misled the public. The House of Lords granted 

leave to appeal, and so another high-level opinion on the issue is to be expected.  

 

The extensive broadening of the duty of confidence in Venables v News Group 

Newspapers Ltd57 resulted solely from highly exceptional circumstances and was a strong 

notion of equitable jurisdiction. The publication of the identity and location upon release 

from prison of the two juvenile murderers of a two-year-old child evidently implied the 

risk of physical injury or death from vigilante attacks. The injunction against “the whole 

world” was not only based on privacy considerations, but rather on a balance with the 

right to life (thus a result of proportionality), and is therefore best considered an 

exceptional case, rather than as one broadly applicable to privacy cases. 

 

In Wainwright v Home Office,58 the House of Lords had the opportunity to decide on the 

question of whether English law recognises a tort of invasion of privacy. This was denied 

by their Lordships,59 despite the previous indication by the European Court of Human 

Rights that the existing legal protection (including breach of confidence) was not 

sufficient. 

 

                                                 
56 Ibid [33]. 
57 Venables v News Group Newspapers Ltd [2001] 1 All ER 908; (“Venables”). 
58 Wainwright, above n 44. 
59 Ibid [35]; as agreed in [54]-[56]. 
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In that case, it was not the media but the State that invaded the private sphere. Before 

visiting their relative in prison, his mother and brother had been strip-searched because 

the prisoner was suspected of receiving smuggled drugs. The searches, conducted in 

deviation from the prison’s guidelines, resulted in a recognised psychiatric illness in the 

brother and emotional distress but no recognised psychiatric illness with the mother of 

the imprisoned person. The trial judge found that the staff had not intended to cause 

distress but rather acted in good faith, and that the disregarding of some of the guidelines 

had been a result of sloppiness. The damages awarded to the plaintiffs were discharged 

by the Court of Appeal with respect to the mother and reduced concerning the brother. 

The appeal to the House of Lords was put in two ways: it should either declare that there 

is a tort of invasion of privacy under which the searches were actionable and damages for 

emotional distress recoverable, or extend the principle in Wilkinson v Downton60 to 

recognise a remedy for distress which does not amount to a recognised psychiatric illness. 

There was no claim for breach of confidence. 

 

The House of Lords refused to recognise a tort of invasion of privacy and stated that it 

was not necessary to make English law consistent with ECHR obligations. According to 

Lord Hoffmann, this was even less so since the coming into force of the HRA, because 

this provides a statutory remedy against privacy infringements by public authorities. 

Their Lordships mainly relied on the fact that the case had occurred before the enactment 

of the HRA and suggested that today it would provide sufficient protection. A general 

tort would pre-empt the controversial question of the extent, if any, to which the ECHR 

required the state to provide remedies for invasions by private persons.61 If the latter were 

not the case, the protection afforded by the ECHR would leave substantial gaps.62

 

                                                 
60 Wilkinson v Downton [1897] 2 QB 57. 
61 Wainwright, above n 44, [34]. 
62 But there is some indication as to that in Earl Spencer v United Kingdom, in which The UK was held not 
to be in breach of Convention rights merely because the Court could be persuaded that “breach of 
confidence” had provided a sufficient remedy against the privacy infringement by another private person if 
the plaintiffs had exhausted domestic remedies. This implies that otherwise the UK had violated ECHR 
rights. 
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Another main reason for rejecting a privacy tort was that this was an area which required 

a detailed approach only achievable by legislation.63 Referring to Malone v Metropolitan 

Police Comr,64 Lord Hoffmann expressed the view that new rights not available (by 

analogies) from existing law, as here with a high-level privacy right, shall not be created 

in common law or equity by the judiciary, even more so where Parliament has abstained 

from legislating on a point that is plainly suitable for legislation.65  

 

Lord Hoffmann, with reference to Sedley LJ in Douglas, did not mention his clearly 

stated view that there is a right to privacy in English law. In his view an extension of the 

equitable action to cases where there is no confidential relationship would go further than 

any English court has yet gone, would be contrary to some cases and “must wait for 

another day”. Instead, he stressed the difference between rights and values and suggested 

that privacy was counted among the latter, underlying different remedies, but not (yet) 

being recognised as a right.66 It this regard, it must be noted that the ECHR, as becomes 

evident from art 8,67 certainly does recognise privacy to be a right. They refused to 

extend Wilkinson v Downton to this case, as it was an exceptional principle and, on the 

facts, there was no intention to harm.  

 

This view has meanwhile been affirmed by the House concerning infringements by 

private parties who are by definition not subject to the HRA. Deciding on the appeal of 

Ms Campbell, their Lordships unanimously applied the “breach of confidence” approach 

and yet arrived at different results. This judgment was handed down after the decision of 

the New Zealand Court of Appeal, and will be dealt with below. 

    

Despite the criticisable points, this unanimous approach of the House of Lords is highly 

persuasive for New Zealand courts and very good reasons are needed to depart from it.  

                                                 
63 Ibid [33]. 
64 Malone v Metropolitan Police Comr [1979] Ch 344, 372-381; where, too, a public authority as well had 
infringed privacy by telephone tapping. 
65 Wainwright, above n 44, [19]. 
66 Wainwright, above n 44, [30]-[31]. 
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2.    Summary of the UK Approach 
 

Generally, the equitable remedy of breach of confidence is applied to protect invasions of 

privacy. This remedy is regarded as satisfying the requirements set up by European law 

(despite the decision to the contrary of the ECHR in Peck). The use of this remedy 

required significant changes in deciding as to when a duty of confidence would occur. 

This is influenced by the place where the information has been obtained (ie, whether it is 

in a public or a private domain), and by the role the concerned person plays in public life 

(reasonable expectation of privacy). Confidential information can be included in 

photographs. As not opposed so far, in exceptionable circumstances, the duty can even be 

extended to “the world” (Venables) if a significant interest of the person cannot be 

protected otherwise (this mainly results from the principle of proportionality). Moreover, 

there is a “public interest” defence. 

 

III. THE DEVELOPMENT OF THE LAW ON THE PROTECTION OF PRIVACY IN 
NEW ZEALAND 

 
 

In New Zealand, too, the action for breach of confidence has been applied to protect 

matters of a private nature. However, these decisions concerned cases where private 

information had been imparted in confidence.68 In a different line of cases, the New 

Zealand High Court had taken recourse to a free-standing remedy of invasion of privacy. 

This avenue, which had for a while been doubted by Randerson J in the case of Hosking v 

Runting, has now been affirmed (though not unanimously) by the New Zealand Court of 

Appeal in the aforementioned case. The Court, not being bound by any authority, faced 

the question of whether to extend the concept of breach of confidence further to cover 

situations that did not involve confidential duties, or to develop the law further and 

                                                                                                                                                 
67 As well as from other international treaties which the United Kingdom is a party to, like International 
Covenant on Civil and Political Rights (art 17); Universal Declaration of Human Rights (art 12). 
68 See for example M v Independent Newspapers Ltd [1992] 1 ERNZ 202. 
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recognise a tort of privacy. The majority did the latter, though for the time being limited 

this to the publication of private information.   

 

1. Authorities 
 

Tucker v News Media Ownership Ltd69 set the initiative to recognise a privacy tort, 

reasoning that some aspects of private life were not protected by the existing regime of 

breach of confidence and statutes. 

 

Here, the plaintiff, requiring a heart transplant was forced to seek public donations. A 

newspaper had received information of his earlier convictions of certain criminal 

offences, including indecency. The plaintiff sought an injunction against publication. 

There was evidence that suggested that to do otherwise would probably cause grievous 

physical harm or emotional distress and would be a lethal danger to him. 

 

Jeffries J70 granted an interim injunction on the legal grounds that he regarded the right to 

privacy to provide a valid cause of action in New Zealand. He relied on the existence of 

“the “right to be left alone” and to live private aspects of his life without being subjected 

to unwarranted or undesired, publicity or public disclosure”. Jeffries J regarded the 

“gravamen of the action” to be “unwarranted publication of intimate details of the 

plaintiff’s private life which are outside the realm of legitimate public concern, or 

curiosity,” and the “gist of action” to be not the injury to character or reputation, but to 

one’s feelings and peace of mind. He thus explained the cause of action to be a natural 

progression of the tort of intentional infliction of emotional distress (as set up in 

Wilkinson v Downton71)72 and in accordance with the renowned ability of the common 

                                                 
69 Tucker v News Media Ownership [1986] 2 NZLR 716 (“Tucker”).  
70 Ibid 731-2 (per McGechan J). 
71 Wilkinson v Downton, above n 60. 
72 It has been criticised that he did not explain what kind of intention might be an element of the tort; 
furthermore that there was no explanation of the process and duration for the public fact of a conviction to 
become private: R Tobin “Invasion of Privacy” (2000) NZLJ 216, 217. 
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law to provide a remedy for a wrong. In his opinion it followed as “a matter of logic” that 

the truth was no defence. 

 
The Court of Appeal, in upholding the injunction, was of the view that there was a 

“seriously arguable question to be tried,” which was sufficient at interim level (ie, the 

existence of the tort was at least arguable).73  

 

The trial judge formulated his agreement with the underlying legal basis more 

cautiously:74  

 
I support the introduction into New Zealand common law of a tort covering invasion of 
personal privacy at least by public disclosure of private facts. 

 

However, the judge noted that he did so “with caution and hesitation in the absence of 

considered argument on the point and the warnings as to difficulty sounded by the Court 

of Appeal.”75

 

He backed up his opinion with the fact that the legislature had recognised a need for 

protection, namely, inter alia, in the Human Rights Act 1977 (s 67) and the Broadcasting 

Act 1961(ss 24(1)(g) and 95(1)(g)). The judge regarded the public disclosure of private 

facts to be one aspect of the general right to privacy. The good sense and social 

desirability of the protective principles enunciated in American case law (as collected by 

Dean Prosser76) were compelling. He did not regard it as being beyond the common law 

to adapt the Wilkinson v Downton principles to develop the same field and meet the same 

needs. As a prospect he states that:77

 

                                                 
73 “American Cyanamid test” in American Cyanamid Co v Ethicon Ltd [1975] AC 396 (HL). 
74 Tucker, above n 69, 733. 
75 Ibid. 
76 W L Prosser “Privacy” (1960) 48 Cal L R 383, as discussed further in W P Keeton (ed) and W L Prosser 
Prosser and Keeton on the Law of Torts (5th  ed, West Publishing Co, St Paul, Minn, 1984) 851. 
77 Tucker, above n 69, 733; (emphasis added). 
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If the tort is accepted as established, its boundaries and exceptions will need much 
working out on a case by case basis so as to suit the conditions of this country. If the 
legislature intervenes during the process, so much the better. 

 

The plaintiff’s action failed because the information had meanwhile been published 
otherwise. 
 

After the enactment of the New Zealand Bill of Rights Act 1990 (“NZBORA”), Gallen J, 

in Bradley v Wingnut Films Ltd,78 followed this authority with a clearer expression:79

 
I too am prepared to accept that such a cause of action forms part of the law of this 
country but I also accept that at this stage of its development its extent should be 
regarded with caution and I note too the concerns […] that there is a constant need to 
bear in mind that the rights and concerns of the individual must be balanced against the 
significance in a free country of freedom of expression. I note also the difficulty in 
formulating bounds which will ensure that both concerns are appropriately recognised.  

 

This is a significant finding, given that the proceedings were final and not interlocutory.80 

This might have been influenced by the fact that the NZBORA shows New Zealand’s 

intention to realise its commitment to the rights embodied in the International Covenant 

on Civil and Political Rights (“ICCPR”), which clearly proclaims a right to privacy (art 

17). As the NZBORA does not include such a right, there might have been a case for the 

judiciary to develop it. This has been rejected because of the intentional non-enactment of 

such a right. But the Bill of Rights has no constitutional character and is no code, which 

means that further development by the courts is not barred, unless the legislator has 

clearly expressed its intention against it. The absence of a privacy right in the NZBORA 

has been explained to be due to the fact that it was not yet fully established and needed 

further development.81 This – in the face of legislative activity – can only mean that 

development is required by the courts, as is customary in common law jurisdictions.  

 

                                                 
78 Bradley v Wingnut Films Ltd [1993] 1 NZLR 415; (“Bradley”). 
79 Ibid 423. 
80 J Burrows “Invasion of Privacy” in S Todd (ed) Law of Torts in New Zealand (3rd ed, Wellington, 2001), 
17. 5.4. 
81 Comment on s 21 in the White Paper A Bill of Rights for New Zealand (1985), [10.144]. 
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In Bradley v Wingnut Films Ltd, the plaintiff sought to prevent the publication of a 

“comedy horror” movie, which included a scene in a cemetery that showed the burial plot 

of his family. Gallen J applied the formulations of the torts as collected by Prosser,82 who 

distinguished four kinds of invasion of “the right to be let alone”: 83  namely (1) 

appropriation of the plaintiff’s name or likeness for the defendant’s benefit or advantages; 

(2) unreasonable, highly offensive intrusion upon the plaintiff’s seclusion;84 (3) public 

disclosure of private facts; and (4) publicity placing the plaintiff in a false light in the 

public eye.  

 

Closest to the facts was the third tort, which required that: 
 

(1) the disclosure of the private facts must be a public disclosure and not a private 

one; 

(2) the facts disclosed to the public must be private facts, and not public ones;  

(3) the matter made public must be one which would be highly offensive and 

objectionable to a reasonable person of ordinary sensibilities.    

 

He dismissed the claim on the facts, since “there could scarcely be anything less private 

than a tombstone in a public cemetery”. 85  However, this decision suggested the 

applicability of the tort(s) of invasion of privacy in New Zealand and demonstrated the 

application of the respective elements.  

 

Nicholson J added a fourth component in P v D.86 An injunction had been granted 

preventing the publication of an article including the fact that P, a public figure, had 

                                                 
82 Prosser, above n 76, 851.   
83 This formulation had been used by Warren and Brandeis in their article “The Right to Privacy” [1890] 4 
Harv L Rev 193, to plea for a privacy tort; they heavily relied on “positive” English cases like Prince 
Albert v Strange. 
84 The principle had been extended beyond physical intrusion, to include eavesdropping upon private 
conversations by means of wiretapping and microphones. Also indicated, was its application to peering into 
the windows of a home, and persistent and unwanted telephone calls. Other cases were unauthorized prying 
into a bank account, and blanket requirements to produce all of one’s books and documents, as well as 
illegal compulsory blood tests. 
85 Bradley, above n 78, 424. 
86 P v D [2000] 2 NZLR 591. 
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undergone psychiatric treatment. The claim for breach of confidence failed, since the 

evidence did not fully confirm that the information was received from a person who was 

under a duty of confidence.87 Concerning privacy, Nicholson J referred to the denial of a 

privacy right of action in Kaye, but rightly stressed that the right to freedom of expression 

is88  

 
[sic] subject to limitations of privacy as well as other limitations such as indecency and 
defamation. I adopt the statements of Jeffries J, the Court of Appeal and McGechan J in 
[Tucker] and join with Gallen J in accepting that the tort of breach of privacy forms part 
of the law of New Zealand. 

 

and suggested:89

 
I consider that the tort of privacy in New Zealand encompasses public disclosure of 
private facts and in that regard breach should be determined by consideration of the three 
factors propounded by Prosser and Keeton and adopted by Gallen J in the Bradley case 
plus a fourth factor of the nature and extent of legitimate public interest in having the 
information disclosed. The nature and extent of legitimate public interest can vary 
considerably and range from idle curiosity and amusement to assessment of character, 
credibility and competence. 

 

Drawn from comment d of § 652D (U.S.) Second Restatement of Torts,90 this factor may 

be influenced by: (1) the fact that a plaintiff is a public figure, since their right to privacy 

may to some extent be lost by seeking publicity and consenting to it; (2) by their 

personalities and affairs having become public already; and (3) by the press having a 

privilege (under U.S. law) to inform the public about those who have become legitimate 

matters of public interest.91 This is indeed of significance for appropriately balancing the 

right of freedom of expression against the right of privacy. However, it must be 

questioned whether regard to the public interest should be a component of the tort, as 

Nicholson J thought, or rather a defence.92 This would have significant impact on the 

                                                 
87 In this regard the judgment made clear that breach of confidence only protects information which has 
been communicated in circumstances which impart an obligation of confidence. 
88 P v D, above n 86, [25]. 
89 Ibid [33]. 
90 As included by Prosser and Keeton in the 5th edition of their book, to which his Honour had made 
reference. 
91 Prosser, above n 76, 857, 860. 
92 See R Tobin, above n 72, 217. 
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burden of proof, since a defence has to be established by the defendant, whereas the tort 

elements have to be made out by the plaintiff. 

 

Here, disclosure by the media of the private fact of psychiatric treatment would clearly be 

public. Concerning the third element, Nicholson J regarded publication to be 

embarrassing and devastating for P and his family, despite an enlightened public attitude. 

He also found that a reasonable person of ordinary sensibilities would find such publicity 

“highly offensive and objectionable”. In consideration of the fourth element, his Honour 

(merely) referred to the facts that there was no basis for concern that P’s past or present 

mental health renders him unfit to carry out his occupation to an appropriate standard and 

hence there was no sufficient public interest in the disclosure as far as the assessment of 

P’s character, credibility or competence was concerned. Referring to the NZBORA, it 

would have been necessary to examine whether in this case privacy was such “a 

reasonable limitation as can be demonstrably justified in a free and democratic society”, 

in the sense of s 5 NZBORA. Acknowledging the necessity to balance the competing 

interests, a more thorough analysis would have been valuable, for a complete introduction 

of the fourth element.93    

 

The line of cases developed by the High Court had been interrupted by the case of 

Hosking v Runting,94  where the trial judge strongly questioned the recognition of a 

privacy tort in New Zealand. He denied protection against the publication of the 

photographs of the18-month-old twins of TV celebrity Mike Hosking that had been taken 

in a public street when shopping with their mother, who was unaware of the photographs 

being taken. The decision has been affirmed by the New Zealand Court of Appeal. 

Interestingly, this took place under the concurring approach of a privacy tort. Faced with 

the issue of whether or not this instrument existed in New Zealand law, the majority of 

the Court affirmed that it did. Despite applying this much-argued approach, they arrived 

at the same result on privacy protection in this case as the concurring opinions that were 

                                                 
93 Ibid 217. 
94 Hosking v Runting [2003] 3 NZLR 385. 
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based on breach of confidence. This is New Zealand’s authoritative decision for a 

separate privacy tort. 

  

Regarding the photographs, they were intended for publication in an article about the 

father. Notably, the parents had previously courted publicity and also revealed the 

upcoming birth of their children. However, they later declined to give further information 

or allow photographs. On the grounds that the taking and the publication of the 

photographs without their consent was a breach of the children’s right to privacy, they 

sought to restrain the publication of these pictures (and, as an effect of the sought order, 

of any further ones).      

 

Randerson J in the High Court regarded the real question in this case to be whether the 

Court should recognise a privacy tort, which would provide a remedy for the public 

disclosure of photographs of the children taken in a public place.95 Not being bound by 

any authority, he rejected the proposition that he recognise a privacy tort. Despite noting 

that, as demonstrated in Campbell, breach of confidence did not cover intrusions into 

privacy other than through disclosure of private facts, and that thus, there might be a gap 

in the law,96 he expressly favoured the law of New Zealand to follow the British approach 

for five reasons: 

 

(a) The deliberate approach to privacy taken by the legislature to date on privacy 

issues suggests that the Courts should be cautious about creating new law in this 

field; 

(b) The tort contended for by the plaintiffs goes well beyond the limited form of 

the tort recognised in decisions of this Court to date and is not supported by 

principle or authority; 

(c) Existing remedies are likely to be sufficient to meet most claims to privacy 

based on the public disclosure of private information and to protect children 

whose privacy may be infringed without such disclosure; 

                                                 
95 Ibid [117].  
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(d) In the light of the subsequent developments, it is difficult to support the 

privacy cases decided in New Zealand to date; and  

(e) To the extent there may be gaps in privacy law, they should be filled by the 

legislature, not the Courts.  

 

With a view to the claimed sufficient remedies, it is useful to have a look at the protective 

capacity of the existing remedies. Randerson J only examined “breach of confidence”, it 

being a “prominent” remedy.97 Generally, other available remedies also cover aspects of 

privacy. Regarding remedies that have been developed by the courts, like defamation, the 

crux is that (due to their constituent elements) protection is essentially only available for 

them if interests other than privacy have been violated.98 Indirect protection is necessarily 

only partial, which means that the protection afforded by them is limited. It was 

reasonable to focus on “breach of confidence”, but the concept’s sufficiency is – contrary 

to the mere allegation – at issue here.  

 

Relevant statutes in the context of privacy protection are the Broadcasting Act 1989, the 

New Zealand Bill of Rights Act 1990, the Privacy Act 1993, and the Harassment Act 

1997. It is questionable whether they can provide sufficient protection. 

 

The Broadcasting Act 1989 requires broadcasters to maintain programme standards99 and 

acknowledge, inter alia, “(c) The privacy of the individual” (s 4(1)). However, it does not 

create any civil liability for non-compliance (s 4(3)), but merely prescribes a proper 

procedure concerning complaints to the Broadcasting Standards Authority (BSA) (s 5(a)). 

As self-evident from the definition of “broadcast[ing]” (s 2), the scope of the Act does 

not include the Press. It is questionable whether this precludes the development of a 

                                                                                                                                                 
96 Ibid [84]. 
97 Ibid [155] et seq. 
98 See below, n 114. For example, defamation may be defended by the truth, which however is not 
consistent with the privacy rationale; copyright only refers to some tangible property; Wilkinson v Downton 
requires the intention to harm. Also nnegligence and breach of contract may in some cases be available. 
Regarding infringement on solitude or seclusion the following torts may be applicable: trespass to land 
requires ownership or possession; an action for nuisance requires substantial and intolerable interference; 
harassment only to repeated behaviour. See J Burrows in S Todd, above n 80, 17.5  
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common law privacy tort. At least concerning other media, there is nothing in the Act to 

this effect. But also for the field of broadcasting, such preclusion is doubtful, since the 

Act is not a code, which would restrain the judiciary from such further development that 

exceeds the mere interpretation of the Act.100

  

The New Zealand Bill of Rights Act 1990, though being significant, has not been 

accorded constitutional, but (merely) with statutory status. Despite its purpose to, inter 

alia, affirm New Zealand´s commitment to the International Covenant on Civil and 

Political Rights,101 which claims in art 17 that  

 

1. No one shall be subjected to arbitrary or unlawful interference with his 

privacy, family, home or correspondence, nor to unlawful attacks on his honour 

and reputation. 

2. Everyone has the right to the protection of the law against such interferences 

or attacks, 

 

the NZBORA deliberately102  does not provide a corresponding provision. It merely 

includes the right to freedom of expression (s 14). However, s 5, which reads: 

 
Subject to section 4 of this Bill of Rights, the rights and freedoms contained in this Bill of 
Rights may be subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 

 

Section 5 indicates that the right to freedom of expression may be subject even to extra-

statutory qualifications. Section 21, prohibiting unreasonable search or seizure of 

individuals’ person, property, correspondence or otherwise, includes the values 

underlying art 17 ICCPR. The Court of Appeal recently expressed the view that the 

absence of a privacy right in this Act could not be taken as an interference against 

incremental development of the law to protect particular aspects of privacy (or 

                                                                                                                                                 
99 Preamble (a). 
100 This was set out in Bank of England v Vagliano Brothers [1891] AC 107 (HL(E)) 144 et seq. 
101 Preamble (b). 
102 As is apparent from the White Paper A Bill of Rights for New Zealand (1985), [10.144]. 
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confidence) as may evolve case by case.103 Furthermore, it cannot be assumed that 

Parliament meant to refuse recognition of a privacy right in the face of New Zealand 

being party to the ICCPR and similar international agreements which recognise both the 

right to privacy and the right to freedom of expression, and regard neither as being 

absolute.104 It would be inconsistent if limits imposed to give effect to rights declared by 

such treaties could not be “demonstrably justified” in the sense of s 5 NZBORA. Also, as 

this Act is not a code, the deliberate exclusion of a right to privacy from the Act does not 

prevent the Court from developing a common law right of privacy as such a limitation.105  

 

The Privacy Act 1993 sets out Information Privacy Principles (part II, s 6) with respect to 

the gathering, use, and disclosure, by public and private sector agencies, of personal 

information.106 But none of these provides privacy rights that are legally enforceable in a 

court of law107 (s 11). The Act’s scope exempts the news media and their news activities, 

which in turn are defined broadly (2(1)(b)(xiii)).108 This leaves a considerable gap in the 

coverage of privacy issues. Also, s 115 excludes common law liability where personal 

information is made available in good faith; this exception would be unnecessary if the 

Act was meant to replace the common law. An extinction of a tort would render the news 

media free from any privacy restrictions other than those subject to a complaint to the 

BSA. 

 

                                                 
103 Hosking v Runting [2004] NZCA 34, [96] (per Gault P and Blanchard J).  
104 Such as art 12 Universal Declaration of Human Rights, art 16 UN Convention on the Rights of the Child. 
105 As rightly stated by Randerson J, above n 103, [125]. 
106  In accordance with a Recommendation of the OECD concerning the protection of privacy and 
transborder flows of personal data.  
107 Except for the right to obtain confirmation and access to personal information held by public sector 
agencies (s 6 Principle 6(1)). 
108 S 2(1)(b)(xiii) reads: “‘News activity’ means – (a) The gathering of news, or the preparation or 
compiling of articles or programmes of or concerning news, observations on news, or current affairs, for 
the purposes of dissemination to the public or any section of the public: (b) The dissemination, to the public 
or any section of the public, of any article or programme of or concerning – (i) News: (ii) Observations on 
news: (iii) Current affairs: and, “‘News medium’ means any agency whose business, or part of whose 
business, consists of a news activity; but in relation to principles 6 and 7, does not include [Radio New 
Zealand Limited or] Television New Zealand Limited:”. 
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By means of its definition of harassment (even if set out with generality 109 ), the 

Harassment Act 1997 is of limited applicability to privacy protection. Since the Act is 

supposed to cover a special legal issue it cannot be understood to exclude any common 

law development in terms of privacy protection. 

 

The protection offered by New Zealand statutes leaves significant gaps, which is a result 

of the piecemeal way in which they deal with different privacy aspects.110 However, they 

cannot be understood as a deliberate denial of protection by the legislator. None of them 

is a code preventing further judicial development of the common law in that area.111 If 

comprehensive protection of privacy was denied, New Zealand would not only fail to 

comply with its obligations under public international law, but would also leave a 

considerable range of factual situations unaffected by the rule of law. Thus, the common 

law has to step in to provide remedies where they are legally required but not provided by 

statutes (and existing common law remedies). This is a key feature and the very task of 

the common law.112  As an additional point, the Law Commission stated: “There is no 

reason why the development of a judge-made tort and the creation of statutory 

protections by the legislature […] could not develop side-by-side.”113 Moreover, the 

legislative situation does not suggest a preference for “breach of confidence”.114  

 

                                                 
109 S 4 includes inter alia watching, loitering near, following, stopping, accosting, making contact with the 
person and other acting that causes that person and would cause a reasonable person to fear for his or her 
safety and requires behaviour that is established as a pattern, hence only includes specified acts directed 
against the same person on at least 2 separate occasions within a period of 12 months (s 3(1)). The criminal 
offence (s 8) requires the intent to cause fear or recklessness as to the result, and thus will often not be 
available in privacy cases. 
110 Apart from that, also within a statute, a legislator cannot, with an enactment, cover all the different 
facets of an area that may appear in practice. 
111 As set out in Bank of England v Vagliano Brothers [1891] AC 107 (HL(E)), 144 et seq. In the absence 
of any express or implied legislative intention of exclusiveness of an Act, the statutes do not supersede 
common law rights in the same area (even if, of course, the intentions of the legislator must be considered), 
Hobson v Harding, (1995) 1 HRNZ 342, 354. 
112 This was set out in Bank of England v Vagliano Brothers [1891] AC 107 (HL(E)) 144 et seq. 
113  Law Commission, Preliminary Paper 49 "Protecting Personal Information from Disclosure: A 
Discussion Paper", (NZLC PP 49, Wellington, 2002), [78]. 
114 R Tobin “Privacy: one step forward, two steps back!” (2003) NZLJ 256, 257. This will be further dealt 
with below. 
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As a final point, Randerson J notably stated in obiter that even if there were in New 

Zealand law an independent action for wrongfully publishing private information, it 

would not assist the appellants, because, on the facts, a right to privacy would clearly be 

outweighed by the right to freedom of expression.   

2. At the Crossroads  
 

The Court of Appeal approved115 the decision of Randerson J in Hosking v Runting as to 

the result. However, not being bound by any precedent, the Court based its reasoning on 

an independent privacy tort. Even though “breach of confidence” had been revived before 

the court, the concept was only applied by Keith J and Anderson J in their concurring 

opinions. Therefore, the Court had to face the choice between an extension of the 

equitable remedy of “breach of confidence” and an acknowledgment of the establishment 

of a common law tort of breach of privacy. 

 

The House of Lords had clearly and unanimously rejected the recognition of a free-

standing privacy tort. New Zealand’s courts would need compelling reasons to depart 

from the highly persuasive view of the House of Lords.116     

 

Gault P and Blanchard J, after another survey of the law as it stands in New Zealand and 

in other common law jurisdictions, concluded:117

 
[…] we are of the view that the way in which the law has been developing through the 
decisions of the High Court should not be interrupted. We think the case for a right of 
action for breach of privacy by giving publicity to private and personal information is 
made out.  

                                                 
115 CA 101/03, Judgment of 25 March 2004, above n 1. 
116 In Busby v Thorn EMI Video Programmes Ltd [1984] 1 NZLR 461, 482, the Court of Appeal stressed 
the fact it is not bound by the House of Lords. But for the status and composition of the Privy Council, the 
opinion of the House of Lords is a strong indicator of the direction the Privy Council would take. However, 
according to the reform of the court system, not the Privy Council but the new Supreme Court of New 
Zealand will be the highest instance for New Zealand cases so that there will no future collision.  
117 Hosking v Runting, above n 1, [148]. 
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They argued that privacy and confidence are different concepts and thus separate causes 

of action should be recognised.118 However, they stressed that they were not to be taken 

as establishing a general cause of action encompassing all conduct that may be described 

as invasion of privacy because: “There can be no such broad ground of liability.”119  

 

Their Honours agreed with the House of Lords that the introduction of a high-level and 

wide tort should be a matter for the legislature.120 What was envisaged, however, was to 

take the developments that have emerged from cases and recognise them as a principled 

and appropriate foundation upon which the law may continue to protect legitimate 

privacy claims.121 This methodology is very much in accordance with the requirement to 

develop the common law on a principled basis, incrementally and case by case. A 

development by the judiciary is not precluded by statutes. Their Honours rightly stated 

that, under the realm of the Bill of Rights Act, the matter became one of whether 

encroachments upon the rights are reasonable limits justified in the sense of s 5 

NZBORA. They, convincingly, argued that limits imposed to give effect to rights 

declared in international conventions to which New Zealand is a party122 cannot be 

regarded as (prima facie) incompatible with s 5. With a view to the concurring opinion of 

Keith J, and based on their opinion that, in effect, the English approach is very similar to 

theirs,123 they stressed that encroachment on freedom of expression occurs to the same 

extent no matter which approach is chosen; either way, a balance between the competing 

interests must be struck, so that this cannot be an argument for preference of the equitable 

remedy.124 The statement that the English authorities seemed largely to ignore that Lord 

Goff’s dictum was only directed to exceptional cases125  does then sound somewhat 

contradictory. In their Honours’ opinion the significant change to the requirement of a 

                                                 
118 Ibid [48], [45]. 
119 Ibid [45]. 
120 Ibid [110]. 
121 Ibid. 
122 Including the privacy rights in art 17 ICCPR, art 12 UDHR and art 16 UNCROC. 
123 Hosking v Runting, above n1, [7]; with that, it must be stressed again that the statements of their 
Honours are confined to merely the aspect of public disclosure of private information. 
124 Ibid [115]. 
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confidential relationship that was and will further be necessary to accommodate privacy 

protection will lead to confusion in the trade secrets and employment field.126 However, 

they have not provided any reference that suggests this, even though this “change” has 

been applied for some years now. But their point is that, in dogmatic terms, breach of 

confidence is less coherent with the law than the recognition of a tort:127

 
To press every case calling for a remedy for unwarranted exposure of information 
about the private lives of individuals into a cause of action having as its foundation in 
trust and confidence will be to confuse those concepts.  

 

The judges, with reference to, inter alia, the “valuable guidance” from the Court of 

Appeal in A v B plc,128 agreed that, for the significance of freedom of expression, prior 

restraint is only available where there is compelling evidence that publication of the 

private information would be most highly offensive and would serve only little legitimate 

public concern.129

 

With regard to this case, they approved the obiter application by Randerson J of an 

independent tort for wrongfully publicising private information. Referring to the English 

authorities on the “reasonable expectation of privacy in public places”, their Honours 

concluded that the photographs did not include any fact in respect of which there could 

be such an expectation, and thus did not contain private facts. The information disclosed 

was observable by anyone present on the scene and was not useful to someone with ill 

intent. The twins’ existence, age and the status of their parents were already matters of 

public record. Furthermore, as rightly distinguished from the taking of the pictures 

(which would be a different type of invasion), the publication would not be highly 

offensive and objectionable to a person of ordinary sensibilities.130  

 

                                                                                                                                                 
125 Ibid [49]. 
126 Ibid. 
127 Ibid [48]. 
128 A v B plc, above n 45. 
129 Hosking v Runting, above n 1 [158]. 
130 Ibid [165], [171]. 
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Notably, unlike Nicholson J in P v D, their Honours do not regard the public interest as a 

component of the tort but as a defence. This is equal to the breach of confidence action, 

and thus is a counter-argument to Randerson J, who stated that the availability of this 

defence is an advantage of the equitable remedy.131 After the failure of the “privacy test,” 

a decision as to the defence was unnecessary.  

 

Keith J, to the contrary, rejected the existence in the common law of New Zealand of a 

separate cause of action for giving unreasonable publicity to private facts.132 He preferred 

to address such cases with the equitable remedy, although he admitted:133

 
 I have difficulty with the application of the law of confidence to situations in which there 

is no relationship between the parties. The very word “confidence”, its origins and the 
body of law surrounding it appear to me all to require that an element of trust or 
something equivalent exist between the parties. Accordingly, if that relationship does not 
exist, as for instance, I would say was the case in Venables v News Group Newspapers 
Ltd [sic] and Peck v United Kingdom [sic], then some other basis must be found if 
disclosure is to be prevented or penalised.     

 

This basis may be the qualification of the right to freedom of expression by other rights 

guaranteed in the NZBORA.134 This suggests a proportionality exercise, balancing two 

rights which are confirmed on the same legal basis. 

  

He assumed that a tort would disregard the importance of the right to freedom of 

expression. This concern, however, has been indicated to be wrong by the fact that the 

same result has been reached under both approaches, since the common law action also 

provides for balancing the conflicting rights as shown in this case. 

  

However, a further argument of his Honour that worked against the judiciary in creating a 

tort, was that the legal landscape was “sharply distinct from that in Donoghue v 

Stevenson,135 where, for the majority and minority alike, common law authorities and 

                                                 
131 Ibid [162]. 
132 Ibid [176]. 
133 Ibid [201]. 
134 Ibid [201]. 
135 Donoghue v Stevenson [1932] AC 562 (HL).  
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principles completely occupied the field”. 136  He regarded the absence of a general 

privacy right from the privacy and broadcasting statutes as evidence that development 

should be left to codes or opinions by an expert person or body in particular cases, with 

the expectation that those bodies will build up experience and a consistent and evolving 

approach, both in preparing and applying codes, even if he stated that he was not saying 

that the array of legislation absolutely excludes the proposed tort, but that it told strongly 

against its existence.137  

 

Tipping J, agreeing with Gault P and Blanchard J, referred to the NZBORA, stating that 
privacy is an underpinning value of s 21 and, as reinforced in the international 
obligations,138  
 

can, by reasonable analogy, be extended to unreasonable intrusions into personal 
privacy which may not strictly amount to search or seizure. The lack of any express 
recognition of a right to privacy in the Bill of Rights should not, in my view, inhibit 
common law developments found to be appropriate. Society has developed rapidly in 
the period of nearly 15 years since the enactment of the Bill of Rights in 1990. Issues 
and problems which have arisen, or come into sharper focus, as a result of this 
development should, as always, be addressed by the traditional common law method in 
absence of any precluding legislation. 

  

Even if long-range cameras and listening devices and so on were already available then 

as tools of intrusion, the intensive technological development makes access to personal 

situations increasingly easier. 

 

Similarly, referring to the Privacy Act, he convincingly argued that, “In the absence of 

any express statement that the Privacy Act was designed to cover the whole field, 

Parliament can hardly have meant to stifle the ordinary function of the common law 

[…],” and referred to the Court of Appeal in Attorney-General v Ngati Apa,139 where it 

stated that such implication would have to be both clear and necessary.140  

 

                                                 
136 Hosking v Runting, above n1, [185]. 
137 Ibid [205], [207]. 
138 Ibid [226]. 
139 Attorney-General v Ngati Apa [2003] 3 NZLR 643 (CA). 
140 Hosking v Runting, above n 1, [227]-[228].  
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Another convincing argument is the comparison with defamation, which, just like privacy, 

is not recognised in the NZBORA, but is nevertheless carefully accommodated in the 

common law.141  

 

In an implied answer to Keith J’s focus on freedom of expression, Tipping J argued that it 

would not be in society’s interest to allow this “to become a licence irresponsibly to 

ignore or discount other rights and values”. Upon theoretical considerations, he stated 

that privacy values would not normally constitute a justified limitation on freedom of 

expression if the information being imparted is a matter of legitimate public concern 

(which he too, regards as a defence to the tort).142 He, rightly, summarised that the crux 

(under either approach) will be the weight one gives to privacy values in concrete terms. 

His main argument to protect privacy by a tort is one of methodology.143

 

By preferring the question of “offensiveness” to be controlled within the necessity of a 

“reasonable expectation of privacy” (and thus integrating one component of the equitable 

action), Tipping J states that in most cases that expectation is unlikely to arise unless 

publication would cause a high degree of harm.144 This argument mixes the requirements 

for facts to be “private” and the criteria for the balancing exercise by not separating the 

situation of obtaining information from the question of whether (later) publication will be 

offensive. The expectation of privacy is already present before publication and 

independent of that.  

 

Anderson J, on the contrary, agreed with Keith J and expressed concern that the right of 

freedom of expression might be limited merely because of the publication of the truth 

being highly offensive.145 He argued with the distinction between rights and values and 

                                                 
141 Ibid [230]. 
142 Ibid [233], [235]. 
143 Ibid [251] et seq. 
144 Ibid [256]; he notably referred to the rationale behind privacy protection, namely the avoidance of 
negative effects on the physical and mental health of unfair, unnecessary disclosure. 
145 Ibid [267]. 
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the lack of a need to extend civil liability.146 A tort would be imprecise, as potential 

publishers then had to work out whether the subject of the information had a reasonable 

expectation of privacy. However, this determination is likewise necessary in the frame of 

the equitable action; thus, this difficulty arises under both approaches and the argument 

loses substance. Lord Woolf CJ had suggested that the “reasonable expectation” would in 

most cases be obvious, and that, where it is not, freedom of expression should prevail.147 

Anderson J regarded a new tort to be a disproportionate response to rare, almost 

hypothetical circumstances.148 In my view, the latter may be said of the examples given 

by Lord Goff in A-G v Guardian. The number and range of cases, both involving public 

and non-public figures, have shown that it is not at all a hypothetical field. 

Disproportionality can be avoided and impreciseness be overcome on a case-by-case 

basis and by restriction of the tort to single aspects, as it was here to disclosure of 

information.  

 

3. Summary of the New Zealand Approach 
 

The limitation of the recognition of a tort to the aspect of public disclosure of private 

information is owed to the fact that, except for (possibly) TV3 Network Services Ltd v 

Fahey,149 the authorities basically concerned the public disclosure of private information 

but no other types of privacy invasion. 

 

The recent decision of the Court of Appeal is the first binding precedent (especially for 

the High Court) with clear statements in that field. However, the views differ so widely 

that a departure from the decision of the (majority of the) Court as to the approval of a 

privacy tort in New Zealand may occur. The Privy Council has not had the chance to rule 

                                                 
146 Ibid [265]-[266], [268]. 
147 A v B plc, above n 45, [11]. 
148 Hosking v Runting, above n1, [271]. 
149 TV3 Network Services Ltd v Fahey [1999] 2 NZLR 129; in this case, in which a patient used a hidden 
camera provided by TV3 and confronted her doctor over an alleged sexual offence, the issue was whether it 
could then be publicised because the doctor was mayoral candidate, would probably fall under the tort of 
intentional intrusion (as distinguished by Prosser), see R Tobin, above n 72, 217. The Court of Appeal 
lifted the injunction but did not substantially discuss a tort. 
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on that matter; this body being composed of essentially the same members as the House 

of Lords, this would have been interesting to see. 

 

IV.   THE OPINION OF THE HOUSE OF LORDS AS TO THE PROTECTION OF 

PRIVACY BETWEEN PRIVATE PERSONS 

 
After the New Zealand Court of Appeal had handed down this judgment, the House of 

Lords (prompted by the Court of Appeal in Hosking v Runting) considered whether a 

separate tort of privacy exists in the United Kingdom. 

 

Reversing the decision of the former instance in Campbell,150 the House of Lords has 

now made a decision in the first privacy case before it after the coming into force of the 

Human Rights Act 1998. As opposed to Wainwright, this was a case where protection 

was sought not against the state but against another private subject. It affirmed that151

 
In this country, unlike the United States of America, there is no over-arching, all-
embracing cause of action for “invasion of privacy” […] But the protection of various 
aspects of privacy is a fast developing area of the law […] The recent decision of the 
Court of Appeal of New Zealand in Hosking v Runting […] is an example of this.   

 

But their Lordships said that the courts in the UK “will not invent a new cause of action 

to cover types of activity which were not previously covered […] our law cannot, even if 

it wanted to, develop a general tort of invasion of privacy.”152 This is in line with the 

denial of the establishment of a general tort by the New Zealand Court of Appeal.153  

 

As pointed out above, English courts have chosen to protect privacy by means of the 

claim for breach of confidence even if, as acknowledged by the House itself:154  

                                                 
150 Campbell v MGN Ltd (HL(E)) [2004] 2 WLR 1232.  
151 Per Lord Nicholls of Birkenhead, [11]. 
152 Per Baroness Hale of Richmond, [133], (emphasis added). 
153 See text accompanying n 119. 
154 By stating that describing information about an individual’s private life as confidential is uncomfortable 
and should naturally be described as “private” and the essence of the tort as “misuse of private information”; 
Lord Nicholls, [14]. 
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Today, this nomenclature is misleading. […] [T]he description of the information as 
“confidential” is not altogether comfortable. […] more natural description is “private”. 
The essence of the tort is better encapsulated now as “misuse of private information.”   

 

However, despite their Lordships’ unanimity as to the avenue for privacy protection, they 

arrived at different conclusions in the present case. Lord Nicholls stressed the important 

difference between a formulation of privacy, using the phrase “reasonable expectation”, 

or the phrase “highly offensive and objectionable”, and made clear that the consideration 

of privacy infringement involves a two-stage test: first is the question of whether 

information is relevantly “private”; and second is the balancing exercise. 

 

The two concurring opinions relied on the argument that the details of treatment as well 

as the photographs added nothing substantial to the information that was undisputedly 

allowed to be published.155 They were therefore an invasion of a relatively minor degree. 

The degree of latitude that must be allowed to the press to enable them to carry out their 

right under Art 10 ECHR therefore outweighs Art 8.  

 

The majority based their allowance of the appeal on the fact that the publication of the 

details in alliance with the photographs caused a significant risk of harm to the appellant 

by, inter alia, impairing the anonymity of her therapy (which is a major feature of 

“Narcotics Anonymous”). Also, they were regarded as unnecessary to correct the false 

statements with which she had previously misled the public. Thus, the balance was struck 

in favour of Art 8 and publication was held not to be justified. 

 

This case once more shows that, no matter which cause of action is applied, the decision 

will in most cases depend on the balancing of the rights based on the facts.       

 

                                                 
155 Lord Nicholls of Birkenhead did therefore regard the information to not even be confidential; [28].  
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V.   WHERE TO GO FROM HERE? – CONCLUSION AND FUTURE PROSPECT 
 

The New Zealand Court of Appeal and the House of Lords suggest different avenues for 

privacy protection. But it seems that the former judicial body is correct in its impression 

that, in fact, this does not make so much of a difference in their practical application.   

 

As to the public disclosure of private facts, the approaches partially apply the same 

criteria, and, therefore, under either approach, opposing interests must be weighed. Both 

pay appropriate regard to freedom of expression through their respective 

acknowledgement of the “public interest” defence. Hence, there would be no risk that 

freedom of expression will be more impinged upon if applying the tort, as demonstrated 

by the decision of the Court of Appeal in Hosking v Runting. Also, the available remedies 

are the same since the fusion of common law and chancery jurisdiction.156  

  

But the difference is that, in doctrinal terms, a tort suits the “taking” rather than imparting 

of information better than the confidence approach does. It is not just a matter of labelling, 

because potential developments as to other kinds of invasion not including disclosure of 

information would not be accommodated by “breach of confidence” but would be 

covered very well by a(nother) tort. Taken as a whole, the latter provides wider coverage 

of the matter. 157  If equity, however, is not able to accommodate such cases (as 

demonstrated in Peck) in the absence of other remedies, then its task is not fulfilled. The 

judiciary is provided with the means to develop, within the common law limits, the tort 

law further to cover the issue. If it does so, then there is no need for equity to step in. 

 

It has been suggested by English judgments like Wainwright v Home Office, as well as by 

Randerson J in Hosking v Runting, that the establishment of a tort is better left to 

                                                 
156 And as demonstrated by the award of (merely) damages under the equitable remedy in Douglas, and of 
an injunction under the tortious remedy in P v D (the former Supreme Court in New Zealand always had a 
mixed jurisdiction). 
157 Already photograph cases may fall outside the scope of confidentiality law, as they might be very 
intrusive but not disclose any private or confidential information.  
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Parliament. In the case of New Zealand this, it has been argued, should be even more so, 

since Parliament deliberately denied the enactment of a tort. As evidence for that 

intention, the White Paper on the Bill of Rights states that the Bill does not give a general 

right to privacy.158 However, the background reasoning is that New Zealand law “does 

not include any general right to privacy, although specific rules of law and legislation 

protect some aspects of privacy; it is a right that is not by any means fully recognised and 

in the course of development”.159 In my view, this seems to mean less a development by 

further (piecemeal) statutory protection, but rather the recognition afforded to the right by 

the judiciary, which should be allowed to continue to develop on a case-by-case basis, as 

this would sharpen the boundaries of such a right.  

 

In addition, as seen above, the deliberate exclusion of the media from the Privacy Act 

1993 does not preclude the courts from establishing additional common law remedies.160 

The same applies to the Broadcasting Act, and nothing in the Act precludes the 

development of a common law privacy tort.161 The recognition of one general tort is not 

envisaged. What is needed is protection for the uncovered aspects of private life, which 

New Zealand, being bound by international treaties, is obliged to do. This may fairly be 

done by further development through jurisprudence as a legal means consistent with, and 

a typical feature of, the common law system, which is significantly founded on the 

development of the law by courts in cases where the law provides no appropriate 

protection. This becomes evident from Donoghue v Stephenson, 162  where the court 

established the (broad) tort of negligence. In fact, tort law in particular has always been 

developed by the judiciary. It would not amount to an inappropriate step in terms of the 

legal system of New Zealand if the courts were to establish a privacy tort(s). Also, the 

                                                 
158 In the comment on s 21; [10.144]. 
159 Comment on s 21 in the White Paper A Bill of Rights for New Zealand (1985), [10.144]; (emphasis 
added).  
160 See Hobson v Harding, above n 111, 347, 355. 
161 As stated by Randerson J in Hosking v Runting, above n 94, [133]. 
162 See text accompanying n 135 above. 
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Law Commission is of this opinion.163 Put simply, the courts should proceed cautiously 

with a view to the deliberately established partial privacy protection by statutes.  

 

Certainly, the supreme law-making body is Parliament, and thus statutory enactment is 

the highest form of law. This argument, however, cannot be invoked by the opponents of 

judicial creation of a tort: the concurrent approach, to develop the equitable remedy, is 

just as well exclusively carried out by the judiciary. Some have stated that “breach of 

confidence” might be seen as a tort action,164 which would even further undermine the 

major arguments in favour of this approach. Even if the exceptional character of equitable 

remedies (in the traditional sense) and thus systemic coherence was invoked, it must be 

borne in mind that this remedy has been widely stretched to cases where its components 

would not really fit. As Lord Phillips MR already stated in Campbell:165  

 
In the development of the cause of action information has been described as 
“confidential” not where it has been confined […] but where it relates to an aspect of an 
individual’s private life which he does not choose to make public. […] such […] (should) 
better be described as breach of privacy rather than breach of confidence. 

 

The preference for legislation has been backed up by the argument that only the 

legislature is able to have due regard to the full range of aspects of an issue, whereas the 

courts with their legal findings are restrained by the facts of the case before them. On the 

other hand, a case-by-case approach provides a thorough development on a principled 

basis and fills gaps that the legislator could not foresee. 

  

Also, as demonstrated by cases like A-G v Guardian, the guidelines set out by Lord 

Woolf CJ in A v B plc, or the dicta of Sedley J in Douglas, obiter dicta statements, 

covering more than what is at stake in the case, as well as concurring opinions, have a 

significant influence on the shaping of law. Finally, judges usually have taken into 

account the area of law as a whole, as was demonstrated by the reference to decisions and 

codes of expert bodies in cases like Hosking.  

                                                 
163 Law Commission, Preliminary Paper 49, above n 113.  
164 J Burrows in S Todd, above n 80, 17.5.6. 
165 Campbell, above n 54, [61]; (emphasis added). 
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That protection is needed is not in dispute. Even Parliament stated within its White Paper 

on the Bill of Rights that it was (merely) reluctant to enact such a broad principle. It has 

rather been suggested, that the doctrinal and factual difficulties should be dealt with by 

the courts on a case-by-case basis.166 Even the reluctant English courts have indicated 

that soon the judiciary will have to act.167 It is questionable what other circumstances the 

judiciary has to wait for. I would suggest that it is already acting by the demonstrated 

development.  

 

New Zealand may in fact, legitimately, not follow the UK approach. The latest decision 

of the Court of Appeal has approved that the jurisdiction does have a common law tort of 

privacy now, and it has a well-founded basis for it, even if it is so far limited to the public 

disclosure of private information.  

 

However, the Court has left the inclusion of further subgroups of a privacy tort open to 

development in the frame of relevant cases. The legal landscape may provide the 

potential to develop it further to cover other types of privacy invasion. 

 

 

 

 

                                                 
166 Brooke LJ, with regard to the European Commission of Human Rights and the Law Commission, in 
Douglas, above n 26, [88]-[89]. 
167 See for example Lindsay J in Douglas (No 3), above n 42. 
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