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1 This weak attempt at humour recognises the fact that a substantial portion of the law in this area has come 
about through obiter dicta. 
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ABSTRACT: The paper analyses the differing approaches of the courts in New 
Zealand and the United Kingdom to invasions of privacy. It contends that New 
Zealand's development of a specific tort dealing with invasion of privacy is 
preferable to the over-extension of the doctrine of breach of confidence that has 
occurred in the United Kingdom. The position adopted in the United Kingdom has 
created unnecessary confusion and does not deal with privacy or breach of 
confidence as well as it should. Despite recent judicial suggestion to the contrary, 
New Zealand will be better served by continuing to develop a separate tort to deal 
with privacy issues. 
 

 
 

“The time has come to recognise that the values [of privacy] are now part of the 
cause of action for breach of confidence” - per Lord Nicholls in Campbell v MGN2 

 

“…it will be conducive of clearer analysis to recognise breaches of confidence and 
privacy as separate causes of action.” - per Gault P in Hosking v Runting3 

 

 

I. INTRODUCTION 

 

The action for breach of confidence has undergone something of a renaissance in recent 

times. By that I refer not only to its increased use as the basis of a legal action, but also to 

its substance. As the two recent judicial quotations set out above indicate however, the 

essence of the action is far from settled.  

 

How is it that the United Kingdom and New Zealand have arrived at such different 

junctures, given that they use the same guidelines4 in assessing what does and does not 

constitute a breach of confidence? That is the first question this paper addresses.  

 

It is concluded that the judiciary in the United Kingdom have rather backed themselves 

into a corner, caught between the desire to protect privacy on one hand and previous 

judicial pronouncements that preclude such protection on the other. This has resulted in 

the use of the action for breach of confidence in situations where it would not 

                                                 
2 [2004] UKHL 22 [17] (HL) (Campbell (HL)). 
3 [2005] 1 NZLR 1, 15 (CA) (Hosking (CA)). 
4 As set out by Megarry J in Coco v AN Clark (Engineers) Ltd [1969] RPC 41, 47 (Coco). 
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traditionally apply. The New Zealand courts have preferred not to extend breach of 

confidence, instead developing a stand-alone tort to deal with breaches of privacy.  

 

It appeared New Zealand and the United Kingdom had set themselves on separate 

courses. That is, until recent dicta from the High Court in New Zealand5 suggested our 

courts would do well to rethink the judicial separation of the two causes of action, and 

adopt instead the English approach of extending breach of confidence to cover what 

appear to be privacy issues. Further obiter, this time from the Court of Appeal, rejected 

the High Court’s approach.6 It is nevertheless apposite, in the wake of New Zealand’s 

first ‘stumble’, to consider which approach to the breach of confidence action is 

preferable: the ‘classic’ formulation as employed in New Zealand, or the extended variety 

advocated by the United Kingdom courts and at least one member of the New Zealand 

bench.  

 

It is suggested that the action for breach of confidence is - or was - relatively clearly 

defined and that it performed its limited role efficiently. Extension of the action into areas 

best dealt with in other ways has lead to confusion in the United Kingdom, and the 

potential exists for this confusion to greatly increase. If, and however, New Zealand 

chooses to protect privacy,7 it should not do so through a contorted form of breach of 

confidence. Such a move would be a disservice to both privacy and breach of confidence, 

and would protect neither as well as it should. 

 

I ORIGINS AND DEVELOPMENT OF THE DOCTRINE OF BREACH OF 

CONFIDENCE 

 

A Origins 

 

                                                 
5 Hosking v Runting [2003] 3 NZLR 385 per Randerson J (HC) (Hosking (HC)). 
6 Hosking (CA), above n3. 
7 Though some attention will be given to the matter, whether and how to protect privacy is not the primary 
focus of this paper, the thrust of which is that the action for breach of confidence should not be extended to 
cover privacy. 
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The action for breach of confidence is these days generally accepted to be grounded in 

equity, and indeed the equitable recognition of ‘things of confidence’,8 (being intimacies 

or trusts between two persons), is an old one.  

 

Breach of confidence as a legal remedy has a shorter history, and can most clearly be 

traced back to the celebrated case Prince Albert v Strange,9 in which the unauthorised use 

of engravings commissioned by the Prince and Queen Victoria was prevented. The 

Prince Albert case was brought under two heads: breach of confidence, and infringement 

of a property right in the engravings. Though the Court stated that breach of confidence 

would provide sufficient grounds for a successful claim regardless of the existence or 

otherwise of a property right, many early cases continued to treat confidential 

information as property and often couched their decisions in the language of property.  

 

Equity was therefore somewhat supplanted as the basis of the breach of confidence action, 

not only by property, but also increasingly by contract, which was the main ground of 

relief in confidence cases in the late 19th and early 20th centuries. This is perhaps not 

surprising given that the great majority of cases involving a claimed breach of confidence 

were of a commercial nature. 

 

Reliance only on contract was brought firmly to a halt by Lord Greene MR in Saltman 

Engineering Co. Ltd v Campbell Engineering Co. Ltd.10  Faced with a claim for breach of 

confidence that was rejected at first instance in the absence of a contract, the Master of 

the Rolls was clear in stating that a contract is not required to succeed in breach of 

confidence and that equity had an original, inherent and independent jurisdiction to 

prevent the violation of a confidence. 11  Saltman can be seen as marking the full 

                                                 
8 Attributed to Sir Thomas More, by Megarry J in Coco, above n4, 46. 
9 (1849) 1 Mac. & G. 25; 41 ER 1171 (Prince Albert). 
10 (1948) 65 RPC 203 (Saltman). 
11 Ibid 211-212. 
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acceptance of equity’s role in breach of confidence: today there is “…no doubt…that the 

action lies in equity”.12 

 

B Elements of the Action 

 

The most frequently cited ‘test’ for assessing whether or not a breach of confidence has 

occurred is that laid out by Megarry J in Coco v AN Clark (Engineers) Ltd.13 Summing 

up the law as he saw it to that point, Megarry J saw three elements as being required:14 

 

1 The information must have the ‘necessary quality of confidence’. 

 

The essential requirement here is that the information cannot be commonly known: once 

information is generally available, it will not be held to be confidential.15 The basic 

attribute a court looks for in determining whether information has the requisite character 

of confidence has been termed ‘inaccessibility’.16 Beyond that, there is nothing in the 

way of an a priori standard by which information is judged as to its confidentiality; each 

case will be assessed on its merits. It has been said that courts determining this head of 

the Coco ‘test’ have set a ‘low threshold’.17 

 

2  The information must have been imparted in circumstances importing an ‘obligation 

of confidence’. 

 

Regardless of its confidentiality, information will not be protected if it is communicated 

in a situation that is not confidential, for example if it is ‘blurted out’ at a party. 

Information conveyed in such a way has not been ‘confided’, and an obligation of 

confidence will not arise. 

                                                 
12 Sally Fitzgerald and Victoria Heine, ‘Confidential Information’, New Zealand Law Society Seminar, 
October 2002, 3. 
13 Coco, above n4. 
14 Ibid 47. 
15 Attorney-General v Guardian Newspapers (no.2) [1990] 1 AC 109, 282 (Guardian) per Lord Goff. 
16 Francis Gurry, Breach of Confidence (Clarendon Press, Oxford, 1984) 70. 

5 
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Certain situations lend themselves to a presumption of confidentiality. Thus a 

banker/client, doctor/patient or solicitor/client relationship (as examples) will be assessed 

from a starting position that anything revealed as part of that relationship will be 

confidential. Marriage is also regarded as a relationship that readily gives rise to an 

obligation of confidentiality.18 Of course, confidential circumstances are not restricted to 

such formal relationships, and have been found in numerous less established settings, 

both commercial19 and personal.20 Megarry J considered that an obligation of confidence 

would exist if a reasonable person, in the shoes of the recipient of the confidential 

information, would have realised that upon reasonable grounds, the information was 

being given to him or her in confidence.21 

 

There are two further points worth noting in relation to the second limb of the Coco test: 

First, the confidential information need not be imparted orally, or in writing or by other 

explicit means. For example, it will suffice if it is observed, as long as it is observed 

within a relationship that imports an obligation of confidence.22 Secondly, it has long 

been the case that a third party recipient of confidential information can be held liable for 

breach of confidence, from the point at which he or she is held to have known that they 

received the information in breach of a confidence.23 This is despite the fact that no 

relationship, as such, exists in third party situations. 

 

3 There must be an unauthorised use of the information to the detriment of the plaintiff. 

 

                                                                                                                                                 
17 Cadbury Schweppes Inc v FBI Foods Ltd (1999) 167 DLR (4th) 577, 609-610 (SCC), per Binnie J 
(Cadbury). 
18 For example in Argyll v Argyll [1967] Ch 302 (Argyll). 
19 For example in Coco itself (above n4), which concerned competing moped manufacturers. 
20 Such as a lesbian relationship: Stephens v Avery [1988] 1 Ch 449 (Avery). 
21 Coco, above n4, 48. 
22 Lord Scott of Foscote, “Confidentiality”, in Beatson & Cripps (eds) Freedom of Expression and Freedom 
of Information (Oxford University Press, Oxford, 2000) 267,  268. 
23 Malone v Metropolitan Police Commissioner [1979] 1 Ch 344, 361 per Megarry V-C (Malone); P v D 
[2000] 2 NZLR 591, 596 (HC) (P v D) per Nicholson J. 

6 
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‘Unauthorised use’ simply means the confidential information must not be used for a 

purpose other than that for which it was confided.24 In practice, such a use has been 

enough to satisfy the third limb of Coco, as evidence of ‘detriment’ appears not to be 

required, or is assumed to have occurred by way of the breach of confidence itself.25 

 

C Summary 

 

In short, a ‘classic’ breach of confidence requires the use of confidential information that 

was communicated in confidential circumstances. That is the Coco test as it has been 

accepted, and widely applied, in New Zealand.26 In recent times however, the doctrine 

has been extended by a series of cases in the United Kingdom, to the point where it now 

appears a very different creature to that put forward by Megarry J.  

 

II EXTENSION OF THE DOCTRINE 

 

There has been a dramatic increase in the number of actions brought for breach of 

confidence in recent times, most notably in the area of confidential information that 

relates to an individual, as opposed to a commercial entity. Although Prince Albert, 

Argyll and Avery are well-publicised exceptions, cases involving personal information 

have traditionally comprised only a small portion of overall breach of confidence actions. 

 

That has changed to a degree, due in large part (though not entirely) to the proliferation 

of claims brought by individuals against the media. The increase in such claims roughly 

mirrors the increase in the reach of the media brought about by technological advances 

such as satellite television, extreme long-range photography, and the Internet. A 

predictable byproduct of the rise in the availability of information is an increase in 

demand, as consumers come to expect to be provided with every last morsel of 

                                                 
24 GE Dal Pont & DRC Chalmers, Equity and Trusts in Australia  (3rd ed, Law Book Company, Sydney, 
2004) 169. 
25 Guardian, above n15, 256 per Lord Keith. 
26 AB Consolidated Ltd v Europe Strength Food Co. Ltd [1978] 2 NZLR 515 (CA); Attorney-General for 
the United Kingdom v Wellington Newspapers Ltd [1988] 1 NZLR 129 (CA); P v D above n23. 

7 
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information, from real-time images of falling bombs to the latest fling of a celebrity. As a 

result, the media has become more aggressive in its pursuit of newsworthy items. Those 

who are the subject of what they claim to be unwarranted attention from the media have 

increasingly turned to the breach of confidence action for relief.  

 

In many such situations, there will clearly not be any ‘communication’ or ‘relationship’ 

between the individual concerned and the media. If that is the case, there will not have 

been any imparting of a confidence, as is required by a conventional reading of the 

second head of the Coco formula. The media will often be a third party to the confidence, 

that is, a recipient of information divulged in breach of confidence, and as such could be 

liable that way.27 However many of the recent cases have not involved a ‘traditional third 

party’ situation. For example a number of cases concern situations where the information 

was obtained surreptitiously28 or accidentally. It is here we begin to see the extension of 

the breach of confidence action in the United Kingdom into areas that look less like 

confidentiality and which might more naturally be described as relating to privacy. It is 

useful to consider briefly some of the more important cases that have contributed to this 

extension, and the ways in which they have altered the nature of the doctrine. 

 

A Extended Breach of Confidence – the Cases 

 

Francome v Mirror Group Newspapers29 

 

Francome was a celebrated jockey, whose telephone was ‘tapped’ by a person or persons 

whose identity was not disclosed. The resulting tapes, allegedly showing that Francome 

had broken the rules of a jockey club, were sold to The Mirror, a tabloid newspaper. The 

Mirror was made subject to an injunction, preventing it from publishing the conversation 

                                                 
27 See above, n.23 and accompanying text. 
28 The term ‘surreptitiously’ has been repeatedly used in cases that extend breach of confidence. The cases 
do not give a definition of ‘surreptitious’, though it appears to have been given its natural meaning, 
connoting some type of clandestine or stealthy behaviour. 
29 [1984] 1 WLR 892 (Francome). 
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contained on the tapes, on the grounds that to do so would be a breach of Francome’s 

confidence.  

 

The Mirror was obviously a third party in this case. The interest in the decision lies in the 

fact that the information was obtained surreptitiously in the first place. It was not 

‘imparted’ to the phone tapper in a traditional sense. Therefore it did not - by previous 

standards 30  - create an obligation of confidence in the surreptitious acquirer. Nor 

therefore did it create an obligation of confidence in the third party recipient. Although 

the Coco formula was briefly mentioned, the Court of Appeal did not (at an interlocutory 

stage, it should be stressed)31 see it as precluding the existence of a serious question as to 

a breach of confidence. In accepting the possibility that surreptitiously acquired 

information could form the basis of a sustainable action in confidence, Francome can be 

seen as one of the very first cases to extend the doctrine from its traditional, Coco-based 

position. 

 

Attorney-General v Guardian Newspapers (no.2)32 

 

This case was the English chapter in the well-publicised ‘spycatcher’ cases. Though 

undoubtedly of interest, it is not the facts or substantive decision of the case that are most 

relevant here. Rather, of greater interest to the issue of the extension of breach of 

confidence are the words of Lord Goff, the significance of which were perhaps not fully 

realised at the time, but which can now be seen as a major moment in the English courts’ 

expansion of breach of confidence. Lord Goff stated: 33 

 

                                                 
30 Although some older cases accepted that surreptitious acquisition could lead to a breach of confidence, 
the generally accepted view, as summarised in Coco, is contrary to that viewpoint.  An example of an older 
case that accepted surreptitious acquisition as being capable of leading to a breach of confidence is Lord 
Ashburton v Pape [1913] 2 Ch 469. 
31 Francome, like many of the cases that have extended the breach of confidence action, concerned an 
application for injunction, and was therefore not considered to the extent it would have been at full trial. 
This was addressed in A v B (below n47 and accompanying text). 
32 Guardian, above n15. 
33 Ibid 281. 

9 
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…a duty of confidence arises when confidential information comes to the 

knowledge of a person (the confidant) in circumstances where he has notice, or is 

held to have agreed, that the information is confidential… 

 

At first reading, Lord Goff’s dictum does not appear to be far removed from the 

considerations set out in Coco, however closer inspection throws up some significant 

departures. First, Lord Goff uses the words ‘comes to the knowledge of’, instead of the 

words ‘imparted’ and ‘given’ that were used by Megarry J in Coco.34 This would appear 

to include situations where the information in question was obtained rather than confided. 

Secondly, rather than requiring the situation in which the information is imparted to be 

one of confidence, Lord Goff states that the recipient (or acquirer) must have notice or be 

held to have agreed that the information was confidential. The combined effect of Lord 

Goff’s description is to suggest that breach of confidence could apply if the user of 

information merely knew or could be said to have known that the information was 

confidential, in effect removing the second element of the Coco test. 

 

Such a detailed analysis might seem a little harsh on Lord Goff, given that he was clear 

his words were not intended to be in any way definitive.35 However he goes on to 

emphasise his belief that breach of confidence does not require a communication between 

the parties. This is done in terms so clear that it is hard to see them as anything other than 

definitive. Lord Goff states that, in his view, a breach of confidence action can lie not 

only against a ‘traditional’ third party, but also against a passerby who comes across an 

“obviously confidential document” that has wafted from a window.36 This plainly takes 

the concept of breach of confidence beyond its traditional bounds, as it allows the action 

to be used against an accidental acquirer of information (and, a fortiori, a surreptitious 

acquirer). As in Francome, a relationship of confidence would not be required under 

Lord Goff’s formula. Despite the fact that they were obiter and not intended to be 

                                                 
34 Coco, above n4, 47-48. 
35 Guardian, above n15, 281. 
36 Ibid. 

10 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 5 (11) 

definitive, Lord Goff’s words have influenced many subsequent judges, and are now 

“firmly established” in English confidence law.37 

 

Hellewell v Chief Constable of Derbyshire38  

 

Once again, the facts of this case are not as important as influential judicial dicta, this 

time from Laws J. His Honour stated that the surreptitious use of a telephoto lens to 

obtain confidential information that was subsequently disclosed: 39 

 

…would, in my judgment, as surely amount to breach of confidence as if he had 

found or stolen a letter or diary in which the act was recounted and proceeded to 

publish it. In such a case, the law would protect what might reasonably be called a 

right of privacy, although the name accorded to the cause of action would be 

breach of confidence. 

 

Laws J thus added his voice to that of Lord Goff (to whom Laws J refers in his 

judgment), 40  advocating the use of breach of confidence in cases that involve the 

surreptitious or accidental acquisition of confidential information. In doing so, he 

recognised he was applying the law of confidence to what was essentially a privacy 

matter. 

 

Venables v News Group Newspapers41 

 

Butler-Sloss P granted an injunction contra omnes in favour of the notorious killers of the 

infant James Bulger, a media cause celebre some years earlier. The interesting fact about 

this case is that the confidential information (the new identities and whereabouts of the 

plaintiffs) had not yet been confided in, or surreptitiously obtained by, the defendants. 

                                                 
37 Campbell (HL), above n2 [47], per Lord Hoffmann. 
38 [1995] 1 WLR 804 (Hellewell). 
39 Ibid 807. 
40 Ibid 809. 
41 [2001] 1 All ER 908 (Venables). 

11 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 5 (12) 

The possibility therefore existed that if and when the information did make its way to the 

defendants’ awareness, it would not necessarily have arrived there by way of a breach of 

confidence in the traditional sense. For example, someone who happened to see and 

recognise them could pass on the plaintiffs’ whereabouts. If that were the case, there 

would not be a ‘confiding’ on the part of the plaintiffs, and – under a conventional 

reading of the doctrine – no obligation of confidence on the person who saw them. 

 

Butler-Sloss P was however sufficiently encouraged by previous decisions that pushed 

back the limits of the action in confidence to state that “[t]he duty of confidence may 

arise in equity independently of a transaction or relationship between the parties”.42 The 

President realised she was being asked to extend the law and felt justified in doing so.43 

The ‘classic’ formula from Coco was referenced; however Butler-Sloss P gave greater 

weight to the extended ‘test’ of Lord Goff in the English ‘spycatcher’ case.44 As a result, 

although the language the President used was that of confidence, the result was a 

protection of the plaintiffs’ privacy in all but name. 

 

A v B plc45 

 

‘A’ was a married man who had had a relationship with two other women, details of 

which the women sold to ‘B’, a national newspaper. The case did therefore concern a 

relationship and potentially confidential communications, and could have been dealt with 

in a conventional manner. This was not a case that required the use of the extended 

doctrine. Nevertheless, Lord Woolf took the opportunity to further redefine the law of 

confidence. Building on Lord Goff’s dicta in Attorney-General v Guardian Newspapers 

(no.2),46 Lord Woolf stated: 47  

 

                                                 
42 Ibid 933. 
43 Ibid. 
44 Ibid 919. 
45 [2002] 3 WLR 542 (A v B). 
46 Guardian, above n15, 281. 
47 A v B, above n45, 551 (emphasis added). 

12 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 5 (13) 

A duty of confidence will arise whenever the party subject to the duty is in a 
situation where he either knows or ought to know that the other person can 
reasonably expect his privacy to be protected. 

 

B   Summary of the Extended Breach of Confidence Cases 

 

It is apparent that the United Kingdom has developed the law of confidence well beyond 

the range of its historical application. In finding a breach of confidence in situations 

where the confidential information was obtained surreptitiously or accidentally, the 

decisions noted above have removed, or at least significantly reduced, the need for a 

confidential communication. As a result, the line between breach of confidence and 

breach of privacy has blurred. A v B goes furthest of all the United Kingdom cases in 

transforming breach of confidence into a right of privacy minus the label. 

 

III DEVELOPMENT OF A TORT OF INVASION OF PRIVACY 

 

While the United Kingdom has chosen to extend the action for breach of confidence, 

New Zealand has remained fairly true to the more traditional form of the action espoused 

in Coco. In cases where the English judiciary might, if faced with the same facts, have 

employed the extended form of confidence, New Zealand has preferred to develop a 

separate tort to directly address breaches of privacy. As with breach of confidence, the 

tort is entirely a creature of judge-made law, and as such is best viewed by looking at the 

cases that gave it life. 

 

A In New Zealand 

 

Tucker v News Media Ownership48 

 

This was the first New Zealand case to advocate the use of a specifically designed tort to 

cover breaches of privacy. Tucker was fundraising in an attempt to get to Australia for a 

heart operation. The defendants became aware that Tucker had been convicted of several 

13 
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offences, and were willing to publish this information, which likely would have had a 

dampening effect on Tucker’s fundraising. Breach of confidence was not claimed, 

unsurprisingly so since the extended form of that doctrine was not in use in New Zealand. 

The lack of communication between Tucker and News Media, and the public availability 

of the information ruled out a claim for breach of confidence on Coco grounds, which 

were still very much alive in New Zealand.  

 

Instead, Tucker brought his claim for ‘intentional infliction of emotional distress’ and 

‘the American tort of invasion of privacy’. Particular reference to the American tort was 

made because the United States was one of the only countries with a common law 

heritage that had such a tort. Indeed, the tort had existed in that jurisdiction for many 

years.49 

 

In awarding an injunction, Jeffries J at first instance held that a serious question existed 

as to whether Tucker had an enforceable claim to privacy in New Zealand. On appeal,50 

the case was discharged because Tucker’s convictions had become public knowledge 

through being broadcast by other sections of the media. McGechan J nevertheless sowed 

the seed of a new tort: “I support the introduction into the New Zealand common law of a 

tort covering invasion of personal privacy at least by public disclosure of private facts.”51 

 

Bradley v Wingnut Films Ltd.52  

 

Among other claims, this case concerned allegations that the defendant had breached the 

plaintiff’s privacy by using the tombstone marking the plaintiff's burial plot in a film.  

Though the behaviour of the defendant fell some way short of breaching privacy in 

                                                                                                                                                 
48 [1986] 2 NZLR 716 (HC) (Tucker). 
49 For more on the American tort, see Samuel L Warren & Louis D Brandeis, ‘The Right to Privacy’, (1890) 
4 Harv. L. Rev. 193; Dean Prosser, ‘Privacy’ (1960) 48 Cal. Law Rev. 383. 
50 Tucker, above, n48. 
51 Ibid 733. The specific reference to the tort covering ‘public disclosure of private facts’ borrows from the 
American tort, which contains four ‘sub-torts’, of which ‘public disclosure of private facts’ is one. The 
American test is outlined below at part V(D). 
52 [1993] 1 NZLR 415 (Bradley). 
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Bradley, the fact that the tort existed was accepted by Gallen J.53  The case went further 

than Tucker in looking to the American tort for assistance, by using the test that had 

emerged from the American jurisprudence in assessing the public disclosure of private 

facts.54 

 

P v D.55  

 

P v D placed the contrast between the United Kingdom and New Zealand attitudes to 

extended breach of confidence and privacy in sharp relief. D was a journalist, who was 

writing an article about P. In the course of his investigations, D became aware that P had 

been treated at a psychiatric hospital and had been attended by the police in a medical 

emergency. In attempting to prevent disclosure of this information, P claimed a breach of 

confidence by staff at the hospital and/or by the police. He also claimed a breach of 

privacy. 

 

Nicholson J rejected the claim for breach of confidence. Although D could normally be 

liable for breach of confidence as a third party,56 in this particular case, the source of the 

information was not divulged due to press privilege. That meant that the information was 

not necessarily given to D by a person who was breaching P’s confidence. However 

likely that seemed, it could not be said with complete surety, and therefore neither could 

D’s liability as a third party be certain. The information might also have been obtained 

surreptitiously or (less likely) accidentally, in which case an obligation of confidence 

would not be created, at least not by traditional reckoning.  

 

If this case were decided in the United Kingdom today, it is likely the action for breach of 

confidence would succeed. Even if the information were passed on to the defendant by a 

person not under a conventional obligation of confidence, the extended breach of 

confidence action could be applied, using Lord Woolf’s ‘reasonable expectation of 

                                                 
53 Ibid 423. 
54 Ibid 423-425. The test is taken from the US Restatement of Torts (2nd) §652D. 
55 P v D, above n23. 
56 Ibid 596. 
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privacy’ test from A v B. This way, even the innocent passerby could be deemed to have 

broken a confidence if they ought to have realised that P had a reasonable expectation 

that his privacy would be respected. Once a breach of confidence can be found in the 

source, it is then open to application against a third party to that breach. Furthermore, the 

possibility that information could have been provided to a third party by a person not 

bound by confidence in a Coco sense was not seen as a barrier to relief in Venables.57   

 

As regards the possibility of the information having been obtained surreptitiously, we 

have seen that a confidential communication is not a part of the extended doctrine as 

applied in the United Kingdom. As a result, surreptitious acquisitions of confidential 

information have readily been held to be covered by the law of confidence.  

 

Nicholson J preferred not to apply an extended variety of breach of confidence, instead 

awarding an injunction founded on breach of privacy. Nicholson J held that an action for 

invasion of privacy formed part of New Zealand law,58 and he set out the requisite 

elements of the tort, stating it required:59  

 

i) a public disclosure;  

ii) of private facts;  

iii) that would be highly offensive and objectionable to a reasonable person of  

ordinary sensibilities; 

iv)  without a legitimate public interest in disclosure. 

 

Hosking v Runting60 

 

As was the case in Bradley, the defendant’s actions in Hosking fell short of constituting a 

breach of privacy under the embryonic New Zealand tort. The reason this case is 

significant is that it saw the first rejection of New Zealand’s privacy tort by a domestic 

                                                 
57 Venables, above n41 and accompanying text. 
58 P v D, above n23 599. 
59 Ibid 601. The test again is closely aligned with the American position. 
60 Hosking (HC), above n5. 
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judge. Randerson J believed the local courts were wrong to develop a stand-alone tort to 

protect privacy.61  In the judge’s opinion, following the English approach and extending 

breach of confidence – where warranted and where the plaintiff was not already protected 

– was the best way to protect privacy.62  

 

Randerson J did not give a substantive reason why New Zealand should extend breach of 

confidence, other than the fact that that is what the United Kingdom had done. Given that 

Randerson J’s discussion of the United Kingdom cases 63  was little more than a 

descriptive overview and contained little in the way of critical analysis, I would 

respectfully suggest that the judge was being overly deferential. As will be discussed 

further on, in this area of the law the experience of the United Kingdom is reason not to 

extend the law of confidence. 

 

On appeal, 64  Randerson J’s dicta concerning New Zealand extending breach of 

confidence was unanimously rejected, though this was, again, obiter. The appeal judges 

were not however unanimous in support of a common law tort to cover privacy, three 

judges favouring the continuation of the tort,65 and two opposed.66  

 

B In the United Kingdom 

 

It should be obvious from the line of cases that have extended the law of confidence in 

the United Kingdom that there is no separate tort that specifically protects privacy. It is 

helpful to know why this is, because the rejection of sui generis privacy protection in the 

United Kingdom has played a key role in that jurisdiction’s desire to extend breach of 

confidence. 

 

                                                 
61 Ibid 411. 
62 Ibid 419. 
63 Ibid 395-405. 
64 Hosking (CA), above n3. 
65 Gault P, Blanchard & Tipping JJ. 
66 Keith & Anderson JJ. 

17 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 5 (18) 

Kaye v Robertson67 

 

The plaintiff had been seriously injured in a car accident. While he was lying in his 

hospital bed, still critically wounded, a journalist from the defendant’s newspaper gained 

access to Kaye’s room, took some photographs, and purported to interview him. Kaye 

sought to prevent the photographs and interview transcript being disclosed. Kaye did not 

bring a case for invasion of privacy, but the court recognised that that was precisely what 

had occurred.68 Despite their obvious revulsion at what had transpired, the Court of 

Appeal felt that nothing could be done about it under the rubric of privacy. Glidewell LJ 

stated that “[i]t is well known that in English law there is no right to privacy, and 

accordingly there is no right of action for breach of a person’s privacy.”69 

 

In a touch of irony, Kaye can be viewed in hindsight as both the death-knell for a 

potential tort in privacy in the United Kingdom and a prime motivation for later courts’ 

extension of confidence to cover private situations. 

 

Douglas v Hello!70 

 

This case, concerning the unauthorised disclosure of photographs of a celebrity wedding, 

was a traditional breach of confidence case. As is often the situation in this area of the 

law, the more contentious elements of the decision were tucked away in obiter dicta. 

Sedley LJ noted that a concept of privacy added something to the law and that the law 

“no longer needs to construct an artificial relationship of confidentiality between the 

intruder and the victim: it can recognise privacy itself as a legal principle…”.71  Some 

have read this statement as advocating a separate tort in privacy, though opinion differs 

as to Sedley LJ’s actual intent.72 

                                                 
67 [1991] FSR 62 (Kaye). 
68 Ibid 70. Bingham LJ described the incident as a “monstrous invasion of his privacy”. 
69 Ibid 66. 
70 [2001] QB 967 (Douglas). 
71 Ibid 1001. 
72 For examples of the belief that a separate tort was advocated, see Rosemary Tobin, “Privacy: one step 
forward, two steps back!” [2003] NZLJ 256, 258; Hosking (HC), above n5. Others believe that Sedley LJ 
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A v B plc73 

 

In October 2000, the United Kingdom’s Human Rights Act 1998 came into force. The 

Act required the courts (as ‘public authorities’) to act compatibly with the European 

Convention on Human Rights and Fundamental Freedoms 1950 (‘the Convention’).74 

Among the areas protected by the Convention is the right to private life.75 As we have 

seen, the courts in the United Kingdom had for some time protected aspects of privacy 

under the cloak of the breach of confidence action. If ever the United Kingdom courts 

were going to remove the veil and protect privacy under its own moniker, this would 

seem to be the time. Yet it did not happen; indeed, the Convention was to be the catalyst 

for a cementing of the position of breach of confidence in United Kingdom privacy law.  

 

Lord Woolf was of the firm opinion that the right to privacy contained in the Convention 

would be satisfied by absorbing it into the action for breach of confidence, which would 

be given a new “strength and breadth”.76 And Lord Woolf went further. Concerned that 

much of the case law in the area up to that point was at an interlocutory level, he laid out 

guidelines for courts to use in cases of this nature. Chief among these was an urging that 

judges not concern themselves with the existence or otherwise of a tort of breach of 

privacy, because breach of confidence will provide suitable relief in the great majority of, 

if not all, cases.77 

 

C Summary of the Breach of Privacy Cases 

 

The New Zealand Court of Appeal has made the current situation clear; New Zealand is 

not likely to extend breach of confidence as the United Kingdom has done, choosing to 

                                                                                                                                                 
was instead advocating the removal of the requirement for a relationship of confidence and possibly the 
renaming of the tort from ‘breach of confidence’ to a title reflecting its new use as a privacy remedy: Lord 
Hoffmann in Wainwright v Home Office [2003] UKHL 53 [29] and [30] (Wainwright). 
73 A v B, above n45. 
74 Section 6(1). 
75 Article 8. 
76 A v B, above n45, 546. 
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view confidence and privacy as discrete areas of law. The United Kingdom meanwhile 

has been equally vigorous in its opinion that breach of confidence will suffice, and that a 

separate privacy tort is not necessary. Randerson J’s stated preference in Hosking for an 

extension of the law of confidence provides opportune grounds for a critical analysis of 

these differing views on extending breach of confidence. 

 

IV SHOULD THE BREACH OF CONFIDENCE ACTION BE EXTENDED IN 

NEW ZEALAND? 

 

A Justifications for Extending Breach of Confidence 

 

Most of the cases that have extended breach of confidence have nominally continued to 

ground the action in the traditional equitable doctrine. The ‘classic’ test of Megarry J in 

Coco has usually been referred to with approval, if not particularly diligently applied. 

The courts in the United Kingdom appear loath to discard the test completely, yet employ 

it as little more than window dressing for what is now a very different doctrine. 

 

The traditional equitable doctrine is no longer an apt basis for the action as it exists in the 

United Kingdom. This fact has been recognised both by academics and certain members 

of the judiciary, who have suggested alternative grounds for an extended action in 

confidence. 

 

1 Unconscionability 

 

Equity acts upon the conscience. The Court of Chancery could only intervene in a 

situation if there was an element of unconscionability. Thus the elimination of 

unconscionability has been described as the “…overriding aim of all equitable 

principle[s]…”.78 This of course applies to breach of confidence: information that is 

                                                                                                                                                 
77 Ibid 550. 
78 Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd (no.2) (2000) 96 
FCR 491, 498 per French J. 
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accepted on the basis that it will be kept secret binds the conscience, and it will be 

unconscionable for anyone to break his or her duty by disclosing that information.79 

 

So far, so good it would seem. Where we run into problems is when unconscionability is 

used as the legal principle upon which liability is found, as opposed to the underlying 

value. Unconscionability is a fairly abstract concept, which functions best when acting as 

the fundamental basis of a rule or rules that have the ‘hard edge’ necessary in an effective 

law. Obviously few laws are, or could ever be, exact, but there should be limits to a law’s 

uncertainty. Beatson and Virgo have said that unconscionability is inherently uncertain 

when it is generalised and used as a ‘basal principle’.80 

 

In the case of confidence, unconscionability would be the underlying value, given effect 

by the principle of breach of confidence. Breach of confidence is easier to define, and as 

such is easier to use as a set of rules or laws. When the principle – in this case the 

doctrine of breach of confidence – is removed or eroded, there is a danger that liability 

will stand or fall not by a set of well-crafted rules, but by the underlying, difficult to 

define, value.  

 

It is arguable that this has already occurred in Australia. Franklin v Giddins81 concerned 

the theft of clippings of a secret variety of nectarine from a neighbouring farm. The 

information was obtained surreptitiously; therefore no communication took place and 

traditional breach of confidence did not apply. In other words, the principle could not be 

used to grant relief. Dunn J nevertheless held that a breach of confidence had occurred, 

largely basing his decision on the ‘unconscionability’ of the defendant’s actions.82 In 

terms of ‘justice’, this might appear a reasonable result, however by basing his decision 

on an ill-defined concept not well-suited to use as a principle of law, Dunn J strayed from 

the dictates of sound legal reasoning. As a result, Giddins has been described as “the 

beginning of the demise of the need for a prior relationship for the imposition of an 

                                                 
79 Avery, above n20, 456 per Browne-Wilkinson V-C. 
80 J Beatson & GJ Virgo, ‘Contract, Unjust Enrichment and Unconscionability’ (2002) 118 LQR 352, 354. 
81 [1978] Qd R 72 (Giddins) 
82 Ibid 80. 
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obligation of confidence”.83 As will be discussed, I believe that particular result to be 

regrettable. 

 

The use of unconscionablity at a prescriptive level has received some academic support, 

particularly in Australia. Richardson recognised that traditional, confidence-based 

equitable relief did not sit well with cases that offered protection against the disclosure of 

surreptitiously obtained information. 84  She offered ‘tentative’ support to the use of 

unconscionability as occurred in Giddins,85 believing it would cause the least disruption 

to existing law. 

 

While the use of unconscionability (or any other abstract value) as a ‘basal principle’ 

need not necessarily have a negative impact on the law, I would argue the following: first, 

at a general level, the concept itself is too uncertain of meaning to be used as a ‘rule’. 

Secondly, that its impact on the law of confidence, as witnessed in Giddins, is not a 

desirable one.86 It is better to use unconscionability as a fundamental justification for the 

law of confidence than to use it as the ‘law’ of confidence itself. 

 

2 Property 

 

As noted,87 older confidence cases often based their decisions on the existence of a 

property right in confidential information until that ground was replaced, first by contract, 

and finally by equity. Recognition of a property right in information would solve some of 

the issues raised by the extension of breach of confidence. If the law of confidence were 

based on a proprietary right, liability against those who surreptitiously acquire 

confidential information might be more straightforward: if information were capable of 

                                                 
83 Australian Broadcasting Corporation v Lenah Game Meats [2001] HCA 63 [301], per Callinan J 
(Lenah). 
84 Megan Richardson, ‘Breach of confidence, surreptitiously or accidentally obtained information and 
privacy: theory versus law’, (1994) 19 MULR 673, 695. 
85 Ibid at 696. 
86 This view is shared by Francis Gurry, in Paul Finn (ed), Essays in Equity (Law Book Company, Sydney, 
1985) 119. 
87 Above, part II(A) . 
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being ‘stolen’, then the position of one who has surreptitiously acquired information 

becomes that of a thief, with the attendant liability that classification brings. 

 

Not all the decisions that advocate the use of property in breach of confidence cases are 

ancient: In Linda Chih Ling Koo v Lam Tain Hing88 Bokhary J, sitting in the Supreme 

Court of Hong Kong held that “[a] man’s confidential information is his property…the 

conclusion that the proprietary jurisdiction exists is one at which I am happy to arrive”.89 

And in ABC v Lenah,90 Callinan J opined that it might be time to recognise ‘property in a 

spectacle’.91 

 

The use of property concepts to justify confidence actions seems to me to suffer from the 

same problems of clarity that the use of extended breach of confidence to cover privacy 

issues does.92 That is, it will so transform the breach of confidence action that the action 

in essence becomes something else. The requirements of the action will change: most 

notably the requirement for a confidence will be removed, but there is also the matter of 

the introduction of proprietary defences such as that of a bona fide purchaser for value.  

 

Perhaps the biggest hurdle facing the use of property however could be the simple fact 

that the law has moved on and, Linda Chih Ling Koo and Lenah notwithstanding, there is 

little recent judicial authority supporting the idea. Though it has some appeal, the idea 

does not seem to be one that is likely to catch hold in the near future.  

 

B The Extended Doctrine in Practice 

 

Those who believe that the traditional basis for the protection of confidences cannot be 

claimed under the extended doctrine have offered justifications such as unconscionability 

and property. However most courts that have played a hand in extending breach of 

                                                 
88 (1992) 23 IPR 607. 
89 Ibid 633. 
90 Lenah, above n83. 
91 Ibid [316]. 
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confidence maintain that their rulings were still drawn – albeit in an extended form – 

from the equitable doctrine, famously summed up in Coco. 

 

I disagree. My argument is that the law described as ‘extended breach of confidence’ is in 

fact a privacy law in all but name. The extensions made to the doctrine have resulted in a 

law that is far removed from its origins, both conceptually and substantively. 

 

This raises the obvious question: ‘is that such a bad thing?’ I must stress that I do not 

hold the development of the breach of confidence action to be unsound simply because it 

does not ‘look like it used to’. Development is in the nature of the common law. Indeed, 

it has been stated that “[t]he life of the common law has been in the abuse of its 

elementary ideas”.93 To some degree at least, that is how it should be. It is trite comment 

to say that societies and values change, and that the law must act accordingly to reflect 

the times in which it operates. Dogmatic adherence to unsound law is of no benefit to 

anyone. This is especially relevant to equity, which arose as a response to the inflexibility 

of the common law in England.  

 

As a child of equity, breach of confidence is certainly susceptible to development: In 

Roselea Funeral Home Ltd v Willetts,94 Morris J noted that breach of confidence was 

judge-made and as such was a “…living evolving doctrine”.95 There have been several 

developments of the law of confidence that appear to me to be correct: the extension (or 

perhaps ‘re-extension’ is a better word) of the doctrine to cover information of a personal 

nature,96 and the move to include less formal relationships between the confider and the 

confidant.97 

 

                                                                                                                                                 
92 I am rather pre-empting myself here; the clarity, or lack thereof, in extending breach of confidence is 
discussed below, part V(E). 
93 SFC Milsom, Historical Foundations of the Common Law (2nd ed., Butterworths, London 1981) p.6, 
cited in Grant Hammond, ‘Breach of Confidence Reengineered?’, Intellectual Property Society of Australia 
and New Zealand conference paper, p.9. 
94 High Court Rotorua, CP10/95, 8 November 1996, Morris J (Roselea). 
95 Ibid.  Cited in Fitzgerald & Heine, above n12, 10. 
96 Argyll above n18. 
97 Avery above n20. 
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Nevertheless, development should be well reasoned, and achieve its goals efficiently. I 

would argue that this is not the case with the recent developments of the breach of 

confidence action. The situations that the United Kingdom courts in particular have been 

presented with, and which have lead to the extension of confidence law, are better seen as 

privacy cases. In attempting to place such situations within the law of breach of 

confidence, the courts are mixing two discrete concepts, and have ‘developed’ the law a 

step too far, as will be discussed later in this paper.98 

 

C The Basis of Breach of Confidence 

 

As Gurry has said, the notion of a ‘confidence’, being information related in trust or 

secrecy from one person to another, is an ancient one.99 The legal doctrine of breach of 

confidence traditionally ran along similar lines, although of course confidences were not 

restricted to natural persons. The action was created to protect confidential relationships, 

to hold them sacrosanct such that any party to a confidence would be prevented from 

divulging information imparted within that relationship.  

 

Naturally the information must not be trivial; it must have a ‘character of 

confidentiality’.100 However the information is not the prime concern of the breach of 

confidence action – the action does not exist to keep or create information as 

confidential.101 Laster provides examples102 of the interests that drive the protection of 

confidential relationships: the importance of candour and full disclosure within certain 

relationships, such as lawyer/client relationships; the encouragement of trust, loyalty and 

good faith in less formal relationships; and a limited right to privacy, being the protection 

from disclosure of private information imparted in confidence. 

 

                                                 
98 Below, part V(E). 
99 Gurry, above n.16. 
100 Coco, above n4, 47. 
101 John Katz, ‘Confidential Information’, in Laws of New Zealand volume 15, paragraph 124. See also 
Campbell (HL), above n2 [44], per Lord Hoffmann. 
102 Daniel Laster, ‘Breaches of Confidence and of Privacy by Misuse of Personal Information’, [1989] 
Otago LR 31, 35. 
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D The Basis of Privacy 

 

That ‘privacy’ is difficult to define is the opening line of seemingly every privacy treatise 

committed to paper, and with good reason.  Privacy, like unconscionability, is a nebulous 

concept that can and will be interpreted in a variety of ways - it resists precise definition. 

Possibly the most quoted attempt at defining the basis of privacy is ‘the right to be let 

alone’.103 Gavison describes ‘perfect privacy’ as a state of complete inaccessibility to 

others.104  

 

These are of course very wide definitions and are of little assistance to the lawmaker 

seeking, as he or she must, a harder-edged idea capable of application as a legal rule. In 

order to render ‘privacy the concept’ useful in a legal sphere, the concept must be broken 

down into its constituent parts (as and when they are determined), which will be easier to 

define and therefore to apply legally. Only then can lawmakers free themselves from 

what Wacks describes as the ‘poverty of privacy’;105 its lack of definitional clarity. 

 

For the most part, this is what has happened. Very few commentators have argued in 

favour of a single ‘Law of Privacy’.106 A law so broad would be beset by definitional 

difficulties.107 The United States has had a tort of invasion of privacy for many years. In 

that jurisdiction, four ‘sub-categories’ of privacy have been identified from the case 

history:108 intrusion upon seclusion;109 appropriation of name or likeness;110 publicity 

given to private life;111 and publicity placing a person in a false light.112 Of these four, 

                                                 
103 Judge Thomas M. Cooley, ‘A Treatise on the law of Torts’ 2nd ed. (Callaghan & Co, Chicago 1888) 29. 
104 Ruth Gavison, ‘Privacy and the Limits of Law’, (1980) Yale L.Jo. 421, 428. 
105 Raymond Wacks, ‘The Poverty of Privacy’ in R Wacks (ed), Privacy (Dartmouth Publishing Co., 
Aldershot, 1993), vol 1, 197. 
106 An exception is Edward J Bloustein, ‘Privacy as an Aspect of Human Dignity: an Answer to Dean 
Prosser’, (1964) 39 NYU L Rev 962, 963, who argued that a single principle is to be preferred to a 
“congeries of discrete rules”. Also see Megan Richardson, ‘Whither Breach of Confidence: A Right of 
Privacy for Australia?’ (2002) 26 MULR 381, who argues that the ‘intrusion into seclusion’ arm of privacy 
should be covered by breach of confidence, in addition to the ‘public disclosure of private facts’ arm. 
107 Wainwright above n72, 419 per Mummery LJ. 
108 US Restatement of Torts (2nd) §652A. 
109 Ibid §652B. 
110 Ibid §652C. 
111 Ibid§652D. 
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only ‘intrusion upon seclusion’ and ‘publicity given to private life’ would be considered 

true privacy matters in New Zealand according to Burrows.113  

 

Even the American ‘sub-torts’ are fairly broad. Privacy interests are often protected in a 

much narrower way, usually as one part of some other actionable law, for example 

trespass, nuisance, breach of copyright, or as a crime.114 Breach of confidence is another 

law that protects aspects of privacy, but it should do so only when the area of privacy that 

is to be protected falls within its bounds. 

 

E Why Breach of Confidence Should Not be Extended to Cover Privacy 

 

Looking at the American formulation of privacy, it is evident there is some overlap with 

breach of confidence, particularly as regards §652D, ‘publicity given to private life’. 

Cases such as Argyll and Avery involved the disclosure of private information, as did P v 

D in New Zealand.  However, in Argyll and in Avery, the private information was 

disclosed within a confidential relationship, giving rise to an obligation of confidence and 

ensuring those cases fell comfortably within the traditional bounds of confidentiality.115  

 

Where things get tricky is when breach of confidence is applied to privacy situations that 

did not involve a confidential relationship or communication. This is what has happened 

in the United Kingdom. 

 

It is contended that the extension of breach of confidence to cover aspects of privacy that 

do not involve the actual breaching of a confidence is unwise. Privacy and confidentiality 

are not the same thing, and they should not be treated as if they were. Privacy is founded 

upon a general right to control who can learn what about oneself, and when. The law of 

                                                                                                                                                 
112 Ibid §652E. 
113 Burrows, in Todd (ed) The Law of Torts in New Zealand (3rd ed., Brookers, Wellington, 2001) 910. 
Burrows considers that “publicity placing a person in a false light” would fall within defamation laws, and 
that “appropriation of name or likeness” is a property infringement akin to passing off. 
114 For example ss.216A-E Crimes Act 1961, which regulate the use of listening devices. 
115 It is likely this was also the case in P v D (above n23), however press privilege meant that that could not 
be said conclusively. 
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confidentiality exists to maintain confidential relationships. The Coco formula represents 

a sensible and accurate summary of the boundaries of the law of confidence. As such, it is 

a useful benchmark to assess the problems that extended breach of confidence has 

already caused, and that it could cause in the future. 

 

1 Coco ii – Circumstances importing an obligation of confidence 

 

It is fitting to start ‘out of order’ as it were and consider the second head of Coco first, as 

it is the head that has been most obviously eroded by the extensions to confidence. 

Megarry J referred to information that was ‘imparted’116 or ‘given’117 in confidence, in 

other words, confided. In these types of situation, an obligation of confidence is created 

in the main through the existence of a confidential relationship. This is the very essence 

of confidentiality, and the type of situation the action was designed to protect.  

 

Obviously, to satisfy Coco in full, the information will also need to be ‘used’, and have 

the character of confidentiality, but as Binnie J noted in Cadbury,118 the threshold for 

‘character of confidence’ has not been set particularly high. The second head of Coco lies 

at the core of confidentiality, and it is the relationship of confidence that has traditionally 

been the determinant. 

 

The dicta of Laws J in Hellewell119 and of Lord Goff in the spycatcher case120 made it 

clear that a breach of confidence could occur if the information was obtained 

surreptitiously or accidentally. Plainly there will not be a confidential relationship in such 

circumstances. This begs the question: if the need for a confidential relationship is 

removed, what should be the determinant of whether or not an obligation of confidence 

exists?  

 

                                                 
116 Coco, above n4, 47. 
117 Ibid 48. 
118 Cadbury, above n17, 609-610. 
119 Hellewell, above n38 and accompanying text. 
120 Guardian, above n15, 281. 
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As Phillipson points out, the answer that can be gleaned from the English cases is that the 

determinant will be either the means by which the information was obtained, or the 

nature of the information itself.121 That this is the case is particularly evident from the 

dicta of Lord Goff that requires a person only to have notice that the information was 

confidential in order for an obligation of confidence to arise.122  

 

I would argue that, absent a confidential relationship, neither of these factors gives rise to 

an obligation of confidence. If the means by which the information was obtained is used 

as the determinant, that is effectively using unconscionability as a principle of law, with 

all the vagaries that entails. If the nature of the information is used as the determinant, the 

second head of Coco would effectively be dispensed with, and a breach found solely 

through the first head of Coco. To all intents and purposes, what remains is a privacy 

tort.123 That might not be a problem, except that it is a privacy tort masquerading as 

breach of confidence. It is confused law, and it lacks clear purpose. That this is so can be 

seen in the following judicial statements:  

 

- “…the law would protect what might reasonably be called a right of privacy, 

although the name accorded to the cause of action would be breach of 

confidence.”124 

 

- “…the shoehorning into the tort of breach of confidence of publication of 

information that would, more happily, be described as breach of privacy.”125 

 

- “The essence of the tort [of breach of confidence] is better encapsulated now as 

misuse of private information.”126 

 

                                                 
121 Gavin Phillipson, ‘Transforming Breach of Confidence? Towards a Common Law Right of Privacy 
under the Human Rights Act’ [2003] 66(5) MLR 726, 744-746. 
122 Guardian, above n15, 281. 
123 This echoes Phillipson, above, n.121, 744. 
124 Hellewell, above n38, 807. 
125 Per Lord Phillips MR in Campbell v MGN  Ltd [2003] QB 633, 663 (CA). 
126 Campbell (HL), above n2 [14]. 

29 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 5 (30) 

It would be preferable in the interests of clarity to address breaches of confidence through 

the action for breach of confidence. However privacy is protected, it should not be by 

way of an action that requires its administrators to continually comment that “although it 

appears I am using law ‘A’, I am really using law ‘B’”.  

 

It is not even the case that the courts in the United Kingdom have moved fully to the 

protection of privacy under the heading ‘breach of confidence’ and are clear in their 

application of the new law: Phillipson says that there remains amongst the judiciary a 

“…noticeable tendency to gravitate back towards confidentiality principles…” when 

attempting to protect privacy.127 This is hardly surprising given that the action being used 

to protect privacy is called ‘breach of confidence’. As a result of judicial uncertainty, the 

reasoning of the courts in many extended breach of confidence cases is “plagued by 

contradictions”.128 

 

One concern New Zealand commentators have expressed in relation to our tort of 

invasion of privacy is that it impinges upon the right to free expression, as protected by 

the Bill of Rights Act 1990.129 I have similar concerns about an extended form of breach 

of confidence that does not have at its core the requirement of a confidential relationship 

or communication. As the United Kingdom cases illustrate, an uncertain, ‘mixed’ law can 

lead to judicial confusion and inconsistencies, something that is particularly undesirable 

when dealing with potential restrictions of a fundamental right such as freedom of 

expression. 

 

I believe the courts in the United Kingdom have been somewhat ‘hamstrung’ by the 

decision in Kaye.130 The Court of Appeal was unambiguous in its statement that there 

could be no common law protection of privacy in England, that “[t]his right has so long 

                                                 
127 Phillipson, above, n121, 731. 
128 Ibid 748. 
129 Section 14.  For examples of the concerns voiced, see the judgments of Keith and Anderson JJ in 
Hosking (CA), above n3, and the editorial to the April 2004 edition of the New Zealand Law Journal. 
130  Kaye, above n65 and accompanying text. 
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been disregarded here that it can be recognised now only by the legislature”.131 Eleven 

years on, Buxton LJ saw Kaye as still providing a “barrier to the tort of breach of 

privacy…”. 132 

 

Kaye is one of four issues that rather compelled the courts in the United Kingdom to 

extend breach of confidence. The others are: an increasing number of breach of privacy 

complaints; the coming into force of the Human Rights Act 1998 and its requirement to 

give effect to a right to private life; and a lack of legislative intervention. One certainly 

senses, reading the cases, a sense of judicial frustration at not being able to act as they 

might wish. As Sedley LJ said, the courts have done what they could with the tools that 

were available, but they have not been able to articulate what they were doing as a 

discrete principle of law.133 

 

In most cases, the tool that was available was breach of confidence, albeit that it had to be 

reinvented in order to cover some of the privacy situations that the courts were faced with, 

usually by removing the requirement of a relationship or communication to fulfil the 

second head of the Coco test.  

 

In Venables,134 Butler-Sloss P, in extending the breach of confidence action, made the 

point that the court was entitled to extend confidentiality in the absence of other 

remedies.135 New Zealand is perhaps fortunate that it does not have a Kaye to deal with, 

and therefore remedies other than breach of confidence are not precluded. The New 

Zealand courts have not been forced to extend breach of confidence (or merge it with a 

privacy right, as has in reality occurred in the United Kingdom) into an area where it does 

not belong. 

 

 

                                                 
131 Ibid 71, per Leggatt LJ. 
132 Wainwright, above n72, 433  
133 Douglas, above n70, 997. 
134 Venables, above n41. 
135 Ibid 933. 
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2  Coco i – necessary character of confidence 

 

As noted, the reinvention of breach of confidence has primarily impacted on the 

requirement for an obligation of confidence under the second of the Coco principles. 

However the cases in the United Kingdom have opened the door not only to the removal 

of ‘Coco ii’, but of ‘Coco i’ as well. 

 

It was declared in A v B136 that a breach of confidence would be found if the party 

allegedly in breach ought to have known that the other party had a ‘reasonable 

expectation of privacy’.137 This is a remarkably wide test to apply to an action that is 

purportedly in operation to prevent breaches of confidence. A v B creates the possibility 

that the action for breach of confidence could be successfully applied even if the 

information in issue is not confidential. 

 

The only substantial requirement for information to be deemed confidential is that it is 

‘inaccessible’. 138  Peck v United Kingdom 139  provides an interesting study into what 

information will be considered confidential under the United Kingdom’s extended form 

of confidence law. A closed-circuit camera filmed Peck in a state of distress, carrying a 

knife having shortly before attempted suicide. The film was later made available to public 

television.  

 

Peck brought an action against the United Kingdom, alleging that he had no domestic 

remedy to his grievance, as is required to be provided under Article 13 of the European 

Convention on Human Rights and Fundamental Freedoms. The United Kingdom argued 

that he would be protected by a breach of confidence action that used as its test the 

‘reasonable expectation of privacy’. This argument was rejected, but only because the 

filming of Mr. Peck took place before A v B was decided, and therefore the ‘reasonable 

expectation of privacy’ test was not yet in force. The European Court of Human Rights 

                                                 
136 A v B, above n45.  
137 Ibid 551. 
138 Gurry, above n16. 
139 Application no. 44647/98, 28 January 2003. 
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held that Peck had a right to privacy even though he was filmed on a public street, and 

that that right to privacy was not protected by the United Kingdom’s extended confidence 

laws.  

 

What is interesting is that the information contained on the film was considered private 

because, although it took place in public, Peck had a right to expect that the information 

would not be disclosed to the extent that it was. Yet it is unlikely, I would suggest, that 

the information would be considered confidential under traditional tests because of its 

accessibility. However, in the opinion of the United Kingdom, the action for breach of 

confidence as it stands post-A v B would apply.  

 

The difference between private information and confidential information is well 

illustrated by the New Zealand case Tucker v News Media Ownership.140 The information 

in question was Tucker’s previous convictions, which were a matter of public record. At 

the time of his conviction, that information would not have been considered to be either 

confidential or private. However the court acknowledged that as time passed and 

memories dimmed, information could change character and become private. Thus Tucker 

could succeed in a claim for breach of privacy. That he did not is because the newly 

private information quickly became public information again as it was broadcast on the 

radio and so on. The notion that public information can become private over time was 

most famously espoused in the seminal American privacy case, Melvin v Reid,141 in 

which eight years was held to be sufficient time for once public information to become 

private.  

 

Confidential information on the other hand cannot revert. Once confidential information 

has become public knowledge, it has lost its character of confidence. This makes sense 

when we consider that the law of confidence exists to protect the relationship of trust 

above the information imparted within that relationship. A person cannot impart a 

confidence then later make the information public, yet continue to hold the original 

                                                 
140 Tucker, above n48. 
141 112 Cal. App. 285 (1931). 

33 



New Zealand Postgraduate Law e-Journal                                                                      NZPGLeJ (2005/1) 5 (34) 

confidant to an obligation of confidentiality. In that situation, the relationship of trust has 

ended. 

 

These cases serve to illustrate the fact that if breach of confidence is used to protect 

privacy, beyond the limited extent to which it has traditionally done, the action could be 

used to protect information that was not confidential, straining the doctrine of breach of 

confidence even further. 

 

3  Coco iii – the information must be used 

 

Most of the cases that have contributed to the redevelopment of the breach of confidence 

action have dealt with a desire by the plaintiff not to have allegedly private information 

about him or her publicised. This aspect of privacy is analogous to the third of the 

American classifications: publicity given to private life.142  

 

The ‘reasonable expectation of privacy’ test from A v B reaches well beyond the public 

disclosure of private facts, and indeed is very close to constituting a general right of 

privacy. Evidence of this, if it is needed, is provided by the explicit intention of the Court 

in A v B143 that the action for breach of confidence, as determined by Lord Woolf’s 

‘reasonable expectation’ test, should be used in situations that fell within Article 8 of the 

European Convention on Human Rights and Fundamental Freedoms. Article 8 protects 

the right to private life, as one of a number of fundamental human rights. 

 

Such a wide-ranging doctrine would undoubtedly include situations where the 

confidential information was not publicised or ‘used’. For example, the first of the 

American classifications, ‘intrusion upon seclusion’144 would be included. A person’s 

reasonable expectation of privacy is not defeated simply because the private information, 

once gathered, is not put to further use. For example, if a person’s phone were ‘tapped’, 

                                                 
142 US Restatement of Torts (2nd) §652D. 
143 A v B, above n45, 546 per Lord Woolf. 
144 US Restatement of Torts (2nd) §652B. 
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but the information garnered was not what the party responsible for tapping the phone 

was after, there has still been an invasion of the first party’s privacy, regardless of the fact 

that the ‘tapper’ did not subsequently publish the information.  

 

F  Summary 

 

To answer the question I posed at the start of this section, the breach of confidence action 

should not be extended in New Zealand. The extension of the action in the United 

Kingdom has transformed a limited but effective law into a general right of privacy. The 

test set out in A v B, along with Article 8 of the European Convention on Human Rights 

and Fundamental Freedoms paves the way for the application of confidence law in a wide 

variety of situations, well beyond the traditional scope of the action as set out in Coco. In 

fact, the United Kingdom’s form of breach of confidence need not satisfy any of the three 

Coco heads. 

 

Although New Zealand is party to two international documents that recognise a right to 

privacy,145 our courts are not obliged to give effect to them in the same way that the 

United Kingdom must give effect to Article 8 of the European Convention.146 Therefore 

if New Zealand were to follow the United Kingdom’s development of breach of 

confidence, we would not be required by international law to use confidence to protect a 

general right to privacy. Having said that, if New Zealand’s adoption of the United 

Kingdom approach meant we accepted the ruling in A v B as constituting the test for 

breach of confidence, it is likely that the result would be the same. 

 

It must be pointed out that Randerson J’s ruling in Hosking 147  did not specifically 

advocate that New Zealand ought to follow A v B. His Honour stated only that New 

Zealand should develop the action for breach of confidence to protect privacy breached 

                                                 
145 The Universal Declaration of Human Rights, Art 12, proclaimed 10 December 1948 and the 
International Covenant on Civil and Political Rights, Art 17, opened for signature 16 December 1966, 999 
UNTS 171 (entered into force 23 March 1973). 
146 Compliance with the European Convention is specifically required in domestic UK law by virtue of s.6 
(1) of the Human Rights Act 1998. 
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by the public disclosure of private information.148 This could however be simply because 

that was the genus of privacy at issue in Hosking. Reading Randerson J’s decision as a 

whole, he is plainly influenced by the United Kingdom’s development of breach of 

confidence in privacy matters, and A v B represents the law of confidence as it stands in 

the United Kingdom. Randerson J also stated that “Any development of the law of 

privacy by the Courts should build incrementally on existing remedies…particularly 

breach of confidence”.149 This suggests Randerson J was perhaps open to extending the 

reach of breach of confidence beyond situations involving the public disclosure of private 

facts if such a situation arose. 

 

In any event, even the extension of breach of confidence to cover only the public 

disclosure of private information is a step too far. The removal from the action in the 

United Kingdom of the requirement of a relationship of trust has resulted in a law that is 

conceptually unclear, and that has proved difficult to apply coherently. New Zealand has 

tended to apply a more conventional test to the law of confidence, along the lines set out 

in Coco. I believe that this practice should continue. 

 

V IF NOT EXTENDED BREACH OF CONFIDENCE, WHAT LAW SHOULD 

NEW ZEALAND USE? 

 

A General Proposition 

 

The action for breach of confidence, in its traditional guise, has served its purpose well. It 

is conceptually clear, and is relatively conducive of legal application, particularly as 

compared to the conceptually and purposively confused action that has developed in the 

United Kingdom. 

 

                                                                                                                                                 
147 Hosking (HC), above n5. 
148 Ibid 419. 
149 Ibid 425 (emphasis added). 
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I believe New Zealand should continue to use the more traditional form of the action. 

Obviously this means that I agree with the opinion of the Court of Appeal in Hosking that 

we ought not to follow Randerson J’s suggestion and extend breach of confidence. We 

should not stray too far from the definition of breach of confidence set out by Megarry J 

in Coco. I do not advocate a slavish adherence to every last syllable of the Coco test; 

there may well be situations that arise that require the test to be reformulated to an extent. 

However Coco is sound law. If it is to be developed, the result ought to be a better law. 

Otherwise it is not worth the effort. 

 

The ‘traditional’ law of confidence, which I assert should continue to be applied in New 

Zealand, is fairly well defined. There are however two areas of the law that deserve 

further explanation, as they do not initially appear to fall within a more traditional 

interpretation of breach of confidence. One is the case of a person who acquires 

confidential information surreptitiously but with express notice that the circumstances in 

which he or she obtained the information were confidential; the other is the case of third 

parties. 

 

B Surreptitious Acquisition with Express Notice 

 

In most cases, I would consider that a person who has obtained information by 

surreptitious means would not be liable for breach of confidence.150 It is in the interests of 

clarity and coherence that the law of confidence remains grounded in the protection of 

confidential relationships. The situation is however somewhat different if the 

surreptitious acquirer receives prior, express notice that the circumstances in which the 

information is being divulged are confidential. That was the situation before the Court in 

Shelley Films v Rex Features Ltd.151 

 

                                                 
150 They may well be liable under another cause of action, privacy being an obvious candidate. 
151 [1994] EMLR 134 (Shelley). A similar situation occurred in Creation Records Ltd v News Group 
Newspapers Ltd [1997] EMLR 444. 
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In Shelley, photographs from the filming of ‘Frankenstein’ were obtained surreptitiously 

and published without authorisation. What made the case unusual is that signs were 

posted at the entrance to the studio, expressly prohibiting photography.  

 

Although it was public knowledge that the film was being made, the specific details of 

the film, its set, costumes and so on were not. The information therefore had the 

necessary ‘character of confidence’. The main issue was whether an obligation of 

confidence could be attached to the surreptitious photographer. In the United Kingdom it 

was well established by the time of Shelley that a confidential relationship was not a 

prerequisite of breach of confidence, and that a person who obtains confidential 

information by surreptitious means was not precluded from liability.152 It was therefore 

not surprising that the defendant was held liable for breach of confidence; it was ruled to 

be impossible that the surreptitious photographer did not know that what was going on 

was considered confidential.153 

 

Things would not be so clear-cut in a jurisdiction such as New Zealand that employs a 

more traditional view of the law of confidence, and where a relationship of trust is still an 

important component of the action. It is conceptually difficult to see a confidential 

relationship arising between two parties when one party is not even aware that the other 

is present.  

 

Nevertheless, I would argue that a confidential relationship does exist in such situations. 

As long as the notice occurs before the information is acquired, then the person acquiring 

that information will be under an obligation of confidence not to disclose it. The 

difference between someone who obtains information surreptitiously but with notice that 

the circumstances are confidential, and a conventional party to the confidence is 

essentially that one is an intended recipient of the information and the other is not. Both 

parties receive the information knowing that the circumstances in which it is divulged are 

confidential, and both should therefore be prevented from misusing that information. 

                                                 
152 See above, part III(A). 
153 Shelley, above 151, 148 per ME Mann QC. 
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Notice of the kind seen in Shelley applies against the world; it gives all who receive the 

information a warning that the circumstances in which the information is being disclosed 

are confidential. In effect, the surreptitious person becomes a party to the confidence, 

albeit an unintended one. As such, they will be liable for breach of confidence if they 

subsequently disclose the information received under that confidence. 

 

C  Third Parties to a Breach of Confidence 

 

Third parties have been long been capable of liability for breach of confidence: 154 a third 

party who uses confidential information, knowing that it was given to him or her in 

breach of a confidence, will be liable from the moment at which it could reasonably be 

said that they ought to have been aware that the information was given to them in breach 

of a confidence.155 It could not be said though that a third party has been confided in, in a 

classical sense. Why, then, should they be able to be held liable for breach of confidence?  

 

One reason is that equity acts on a person’s conscience: it would be unconscionable for a 

third party to disclose information they knew to be confidential. However, as has been 

discussed,156 unconscionability is better seen as an underlying value, given effect by a 

principle of law. In the case of third parties, the principle that will be used is the same as 

is used for an original party: the equitable doctrine of breach of confidence. Although a 

third party is not on all fours with an original recipient of confidential information, they 

are both part of what could be termed a ‘chain of confidence’. The third party receives 

the same confidence as the original recipient but further ‘down the line’. This linear 

relationship between the original confider and the third party is sufficient to create an 

obligation of confidence in the third party from the point at which he or she is held to be 

aware of the original breach of confidence. 

 

                                                 
154 Fraser v Evans [1969] 1 QB 349, 361 per Lord Denning MR; P v D, above n23, 596 per Nicholson J. 
155 Malone, above n23,  per Megarry V-C. 
156 Above, part V(A)(1). 
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There are obvious similarities between a third party to a breach of confidence and one 

who has obtained confidential information surreptitiously. There is also an important 

difference: in the case of a third party, there has been a breach of confidence by an 

original party to that confidence, to which the third party is ‘joined’. In the case of a 

surreptitious acquirer of information, no such breach has occurred. There is no linear 

relationship between the original confider and the surreptitious acquirer of information. 

For this reason, a third party is capable of being found liable for a breach of confidence 

while a person who has acquired confidential information surreptitiously is not.157 

 

VI HOW SHOULD NEW ZEALAND PROTECT ASPECTS OF PRIVACY 

THAT ARE NOT BREACHES OF CONFIDENCE? 

 

I have argued that breach of confidence should not be extended beyond its natural 

boundaries in order to protect privacy interests. What, then, of the majority of privacy 

situations, which do not fall within the law of confidence? While it is not the aim of this 

paper to examine the options for the protection of privacy in any great detail, some 

general observations can be made. 

 

A Is Further Privacy Protection Needed?  

 

It may be the case that privacy is fully protected by existing laws, obviating the need for 

further protection. This is suggested by Keith J in Hosking.158  Keith J notes that New 

Zealand has a large number of statutes that protect privacy in one way or another, such as 

the Crimes Act 1961, Summary Offences Act 1981 and Privacy Act 1993.  

 

Randerson J expressed a similar opinion in the High Court chapter of Hosking. 159 

However Randerson J included breach of confidence as an existing remedy, which he 

                                                 
157 Unless he or she received express notice that the circumstances in which they obtained the information 
were confidential. Above part VI(B). 
158 Hosking (CA), above n3, 44 - 45. 
159 Hosking (HC) 
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said had particular application to privacy.160 This refers to the extended form of breach of 

confidence. The extended doctrine can be discounted from an argument that privacy is 

already well protected on two grounds. First, extended breach of confidence has not been 

a success in the United Kingdom. Secondly, breach of confidence in its extended form is 

not an ‘existing’ remedy in New Zealand, as it has not been used here. 

 

Matters would be much simpler if Keith J were correct, and privacy rights were already 

fully protected. I tend to think however that there are at least some gaps in the protection 

of privacy in New Zealand, for example the area of ‘intrusion into seclusion’. Existing 

laws that do touch on intrusion do so in quite limited ways, such as ‘peering into a 

dwellinghouse at night’. 161  We will undoubtedly find out in time whether further 

protection of privacy is required. 

 

B Parliament or Common Law? 

 

If further protection of privacy is required, should it be created by statute or by the 

common law? Many judges have argued that it is up to the legislature to make new law in 

this area.162 Their prime concern is that any new law, particularly in an area such as 

privacy, which impacts on the fundamental right to free expression, carries the 

“…imprimatur of democratic approval”.163 

 

It is difficult to argue otherwise. However in practice, any move by the legislature to 

enact laws to cover privacy in a general sense might end up returning the ‘democratic 

approval’ right back to the courts. Due to the imprecise nature of privacy, a statute in that 

area is likely to be so flexible as to render the courts the decision makers almost by 

default. This is especially likely in the early years of a new law, before any helpful 

                                                 
160 Ibid 425. 
161 Summary Offences Act 1981, s. 30(1)(a). 
162 For example McGechan J in Tucker, above n48, 733 where, although supporting the introduction of a 
common law tort to cover privacy, felt that if the legislature intervened, “so much the better”. Buxton LJ in 
Wainwright, above n72, 433 felt that a tort of privacy should be a creature of statute on grounds of 
rationality and democracy. 
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amount of jurisprudence has built up. Obviously the more that Parliament concentrates on 

a particular aspect of privacy as opposed to a general ‘right of privacy’, the more precise 

it can be, and the less discretion will be left with the courts. 

 

Randerson J believed that the decision by the New Zealand Parliament not to include a 

right of privacy in the Bill of Rights Act 1990 ought to warn courts away from making 

law in this area.164 This ignores the fact that the Bill of Rights Act, as its name suggests, 

deals not with specifically crafted ‘laws’ but with broad ‘rights’. The fact that a ‘right of 

privacy’ has not been enacted does not mean that aspects of privacy cannot be protected 

by way of more narrowly defined laws.165 Indeed, it could be argued that this is exactly 

what Randerson J is doing when he proposes extending the action for breach of 

confidence. 

 

Aside from issues of democracy, Keith J pointed to the ‘failure’ of the American tort of 

invasion of privacy as being persuasive of such a tort’s likely failure in New Zealand.166 

This is something of a non sequitur. The American tort has certainly had its difficulties, 

yet these have stemmed in large part from the First Amendment to the United States 

Constitution,167 which accords the right to free speech a respect that the corresponding 

right in New Zealand simply does not receive. 

 

It is difficult to state categorically whether legal developments in privacy should be 

statutory or born of common law. In any parliamentary democracy there is an 

uncontestable claim to parliamentary sovereignty. Yet it is also the case that judges have 

made law many times before, without dire consequence. Indeed, the common law tort of 

breach of privacy that exists in New Zealand appears to be functioning well, admittedly 

still in the early stages of its life.  

                                                                                                                                                 
163 Lord Bingham, ‘Should there be a law to protect rights of personal privacy?’ [1996] EHRLR Issue 5, 
450, 461-462. 
164 Hosking (HC), above n5, 412-413.  
165 This point is echoed by Gault P and Blanchard J in Hosking (CA), above n3, 27. 
166 Hosking, ibid, especially 52-53. 
167 David Bedingfield, ‘Privacy or Publicity? The Enduring Confusion Surrounding the American Tort of 
Invasion of Privacy’, (1992) 55 MLR 111. 
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Whichever body makes the law, it would be well-advised to concentrate on narrow, 

clearly defined aspects of privacy rather than attempting to bring the varied types of 

privacy under a single law. For example, the tort of breach of privacy that currently exists 

in New Zealand prevents the public disclosure of private information. If another area of 

privacy, such as ‘intrusion into seclusion’168  were to be protected, it should receive 

separate treatment as opposed to being ‘added on’ to the existing tort. If distinct aspects 

of privacy were forced together into one law, we would face the same problems that have 

arisen by trying to force privacy into the action for breach of confidence. 

 

In creating privacy law in New Zealand, some assistance can be gained by casting an eye 

to the rules and decisions of the Broadcasting Standards Authority (BSA).169 One area of 

complaint the Authority has jurisdiction over is breach of privacy by a broadcaster. The 

Authority applies a series of ‘privacy principles’ in determining such complaints.170 The 

principles are similar to those of the American tort of invasion of privacy. As a result, the 

decisions of the BSA provide some idea as to how those principles might function in 

New Zealand. This is useful not only because it provides a domestic view of a law 

imported from a quite different jurisdiction, but also because the decisions in the 

American privacy cases have not been consistent and are not as much of an aid to New 

Zealand as they might be.171 

 

 

 

VII CONCLUSION 

 

                                                 
168 I borrow these heads of privacy from the American tort primarily as convenient examples, rather than 
through a belief that they necessarily represent clear, easy to define aspects of privacy. 
169 Courts in New Zealand have noted the experiences of the BSA, see for example P v D, above n23, 599-
600. 
170 See Broadcasting Standards Authority Advisory Opinion, 20 September 1999. 
171 Burrows, above n.113, 911, citing Bedingfield, above n.167. 
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The equitable doctrine of breach of confidence was created to protect relationships of 

trust, and it has performed this limited role efficiently. Breach of privacy is a much wider 

concept, which is concerned with an individual’s right to self-autonomy. 

 

Recent decisions in the United Kingdom have had the effect of mixing the two concepts, 

with less than satisfying results. By removing the requirement that a relationship of trust 

should exist between the parties to a confidence, the courts in the United Kingdom have 

stripped away the essence of the action. How can there be a breach of confidence without 

a confidence? The United Kingdom has been left with a law that calls itself breach of 

confidence yet is not, and which ought to be a law of privacy, yet has not performed that 

role satisfactorily due to judicial uncertainty in the face of a confused law. 

 

Randerson J suggested that New Zealand should develop our law of breach of confidence 

along similar lines to the United Kingdom. I disagree. New Zealand has kept breach of 

confidence and breach of privacy separate, and it should continue to do so. The United 

Kingdom was to some extent forced, in the wake of Kaye, into developing breach of 

confidence due to the lack of alternative remedies to protect privacy. New Zealand is not 

restricted in this way.  

 

Other remedies are available here. Whether we use the common law, statute, or a mixture 

of the two to protect privacy, we should not use breach of confidence. Breach of 

confidence is not breach of privacy. In attempting to address discrete concepts through a 

single rule, proper service is done to neither. 
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