
                                                                                                               

 
 

NEW ZEALAND POSTGRADUATE LAW E-JOURNAL 
YEAR 2005, ISSUE 1, UPDATE 1  

NZPGLEJ [2005/1] UPD 1 
 
 
 
 
 

VEILED THREATS?  
ISLAM, HEADSCARVES  

AND FREEDOM OF RELIGION  
IN FRANCE AND THE UNITED STATES 

 
by Herman Salton 

 
 
 
 



        NZPGLeJ [2005/1] UPD1 (2) 

 
2

“And say to the believing women…that they should draw their veils over their bosoms and not 
display their beauty except to their fathers, their husband’s fathers, their sons, their husband’s 
sons, their brothers or their brothers’ sons, or their sisters’ sons, or their women, or the slaves 
their right hands possess, or male servants free of physical needs, or small children who have 
no sense of the shame of sex. And that they should not strike their feet in order to draw attention 
to their hidden ornaments”.  

KORAN, Surah 24:31    
 

“The chief of the woman is the man. If the woman does not wear the headscarf, she should be 
punished. As for the man, he must not wear headscarves: he is the image and glory of God, 
while the woman is the image and glory of the man. The man has not been created for the 
woman; it is the woman who has been created for the man. This is why she must wear on her 
head the symbol of her dependence to him”.   

NEW TESTAMENT, 1st Epistle of Paul to the Corinthians 
 
 
 

  1.1. FRANCE’S SPECTACULAR  
TURN TO SECULARITY 

 
‘Sursaut 
Laïque’ 
 

“C’est dans la fidélité au principe de laïcité, pierre 
angulaire de la République, faisceau de nos valeurs 
communes de respect, de tolérance, de dialogue, que 
j’appelle toutes les Françaises et tous les Français à se 
rassembler. Je le proclame très solennellement: la 
République s’opposera à tout ce qui sépare, à tout ce qui 
retranche, à tout ce qui exclut !”1 These grave words, 
pronounced at the Elysée Palace in Paris on 17 
December 2003 by the French President, Jacques 
Chirac, were greeted with an extended, enthusiastic and 
almost liberator applause by the more than four 
hundred guests invited to attend his long-awaited 35-

                                                           
1 “It is in the name of the principle of secularism, cornerstone of the Republic, 
common ground of our shared values of respect, tolerance and dialogue, that I 
urge all Frenchwomen and men to unite. I proclaim it very solemnly: the 
Republic will oppose anything that divides, anything that segregates, anything 
that excludes!” “Discours Prononcé par Monsieur Jacques Chirac, Président 
de la République, Relatif au Respect du Principe de Laïcité”, Presidency of the 
French Republic website, available at http://www.elysee.fr/magazine/actualite/ 
sommaire.php?doc=/documents/discours/2003/D031217.html (at September 
2004). See also “Le Discours de Jacques Chirac sur la Laïcité”, Le Monde (18 
December 2003). Unless otherwise stated, translations from French, Spanish 
and Italian into English are mine. 
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minute speech on la laïcité. It was, by any standard, an 
extraordinary and unprecedented discourse. After 
having urged his countrymen to make a “sursaut 
laïque”2, the President announced that, following wide 
consultation and thorough analysis of the Rapport sur la 
Laïcité produced by a commission chaired by Mr 
Bernard Stasi, he too was in favour of a new law 
banning from French schools all ostentatious religious 
symbols (“signes religieuses ostensibles”).3 These latter, 
he explicitly said, included the Jewish kippa, the 
Muslim headscarf and large Christian crosses, whereas 
the use of discreet symbols (“signes discrets”),4 such as 
small crosses, the David star and small Korans, “reste 
naturellement possible”.5 Mr Chirac justified this 
unparalleled move by emphasizing that “[l]a laïcité [est] 
la neutralité de l’espace publique qui permet la 
coexistence harmonieuse des différentes religions”6 and 
made it quite clear that he was not, with this measure, 
targeting any specific religion: la laïcité, he repeatedly 
stressed, is a historical legacy belonging to all 
Frenchmen and women no matter which religion they 
embraced. “C’est pourquoi [elle] n’est pas négociable”7, 
he concluded. 

Wide 
Consultation 
and Consensus 
 

      The announcement of the French president puzzled 
the world but came by no means as a surprise in France, 
where the move was on the contrary widely expected. It 
was also, incidentally, overwhelmingly approved by the 
public: well ahead of this speech, in fact, a survey had 
shown that as many as 70% percent of French people8 
were in favour of a law banning headscarves—a popular 

                                                                                                                      
2 “Secular jump”. 
3 Ibid 
4 Ibid 
5 “Remains obviously possible”. “M. Chirac Prône le ‘Sursaut Républicain’ et 
Interdit le Voile à l’Ecole”, Le Monde (19 December 2004). 
6 “Secularism is the neutrality of the public space that allows the harmonious 
coexistence of different religions”. Ibid. 
7 “This is why [it] is not negotiable”. Ibid. 
8 “The War on the Headscarves”, The Economist (5 February 2004). 
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consensus that certainly did not leave the French 
president unresponsive. “The national will cannot be 
ignored”9, his Education Minister declared to the 
weekly Le Point. Indeed, it was exactly because of this 
popular attitude that, in the midst of the controversy 
caused by the expulsion of two veiled schoolgirls from 
school, the French President had appointed the Stasi 
Commission—a body of twenty eminent intellectuals 
who were given the task of analyzing the laicité matter, 
auditing the public and coming up with 
recommendations. Between July and December 2003 
the commission conducted one hundred public 
hearings and forty private hearings, and audited 
politicians, religious leaders, trade unionists, 
businessmen, academics as well as heads of hospitals, 
clinics and prisons. After taking into account, in the 
commission’s words,  “l’éventail le plus large des 
opinions qui se sont exprimées dans ce débat”10, it 
concluded that “[l]a laïcité n’est pas une règle du jeu 
institutionnel, c’est une valeur fondatrice du pacte 
républicaine permettant de concilier un vivre ensemble, 
le pluralisme et la diversité”11 and it recommended the 
enactment of a new law prohibiting “les tenues et les 
signes religieux ostensibles tels que la grande croix, voile 

                                                                                                                      
9 N Alsayyad and  M Castells (eds) Muslim Europe or Euro-Islam? Politics, 
Culture and Citizenship in the Age of Globalization (Lexington Press, Oxford, 
2002) 13. 
10 “The largest number of opinions expressed on the issue”. “Rapport de la 
Commission de Réflexion sur l’Application du Principe de Laïcité dans la 
République”, available at < http://www.ladocumentationfrancaise.fr/brp/ 
notices/034000725.shtml> (at 15 August 2004). See also “Le Rapport de la 
Commission Stasi sur la Laïcité”, Le Monde (12 December 2003). 
11 “Secularism is not a simple rule of the institutional framework, it is the 
fundamental value of the republican pact that makes possible the coexistence 
of pluralism, diversity and common rules.” “Rapport de la Commission de 
Réflexion sur l’Application du Principe de Laïcité dans la République”, above 
n 10, (‘Conclusion’). 
12 “Dresses and ostentatious religious symbols such as big crosses, headscarves 
and kippas”. Ibid 4.2.2.1. 
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ou kippa”.12 
The 
Headscarf 
Revolution 
 

      On 17 March 2004, only three months after these 
recommendations were submitted to the President, the 
French parliament dutifully complied: “Dans les écoles, 
les collèges et les lycées publics”—the new law reads—
“le port des signes ou tenues par lesquels les élèves 
manifestent ostensiblement une appartenance religieuse 
est interdit”.13 To give a sense of the overwhelming 
support it encountered, the new legislation—which 
entered into force at the commencement of the new 
scholastic year in autumn 2004—was approved by a 
majority of 494 to 36 in the Assemblée Nationale and 
276 to 20 in the Sénat, and was voted not only by Mr 
Chirac’s party (UMP, Union pour la Majorité 
Parlementaire) but also by the opposition Socialist 
Party. It “répond aux attentes et aux inquiétudes des 
socialistes”14, its leader commented.  

Two Main 
Reasons for 
the Ban: 
 

      Mr Chirac’s endorsement of the Stasi core 
recommendation—and the French parliament’s 
consequent decision to give the go-ahead to the ban—
was only the latest act in a civic debate that kept France 
busy for years and that turned at times into national 
drama. “Few things seem to scare the French as much 
as the sight of Muslim schoolgirls wearing 
headscarves”15, one author caustically observed. As for 
the arguments given in favour of the ban, they were 
common to the Stasi Report, to Mr Chirac’s historic 

                                                           
13 “In schools, colleges and public lycées, the wearing of dresses or symbols 
through which pupils ostentatiously show a religious affiliation is prohibited”. 
Loi 2004-228 du 15 Mars 2004 Encadrant, en Application du Principe de 
Laïcité, le Port de Signes ou de Tenues Manifestant une Appartenance 
Religieuse Dans les Ecoles, Collèges et Lycées Publics, Journal Officiel n. 65 
du 17 Mars 2004, 5190.  Available at 
http://www.legifrance.gouv.fr/citoyen/jorf_nor.ow?numjo=MENX0400001L 
(at 14 September 2004). 
14 This law “meets the expectations and worries of the Socialists”. “M. Chirac 
Prône le ‘Sursaut Républicain’ et Interdit le Voile à l’Ecole”, Le Monde (19 
December 2004). 
15 Alsayyad and  Castells, above n 9. 
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speech and to the commentary accompanying the new 
legislation—and invariably revolved around two issues: 
the defence of the ideal of laïcité and the protection of 
women’s rights. 

Laïcité … 
 

Surprising as this move may sound, France’s 
momentous decision to ban headscarves in public 
schools must be understood in the light of the country’s 
political history. In France, the principle of laïcité is 
venerated at least as much as that of religious freedom 
in the United States. So when Mr Stasi wrote, in the 
first sentence of his Report, that “[l]a République 
française s’est construite autour de la laïcité”16, he hardly 
made an overstatement. From the Renaissance to the 
Enlightenment, from the Lutheran Reform to the 
Nantes Edict, French history is paved with abundant 
examples of the constant struggle between a religious 
(read Catholic) vision of the state and public affairs, 
and, on the other hand, a secular, rationalist movement 
upholding the principle of separation between spiritual 
and secular matters. Needless to say, France was not 
alone in facing this problem as virtually every polity had 
sooner or later to deal with the distinction between the 
spiritual and the secular (it was, after all, Christ himself 
who, in the Bible, is reported as saying “Reddite quae 
sunt Caesaris Caesari, et quae sunt Dei Deo”17—
“Render to Caesar the things that are Caesar’s, and to 
God the things that are God’s”). France’s history and 
political culture, however, combined with the presence 
on her territory of a strong and historically powerful 
Catholic Church, meant that this country’s response to 
the dilemma—in the form of the Loi sur la Séparation 
des Eglises et de l’Etat18 of 1905— was uncharacteristic. 

                                                           
16 “The French Republic is built on the principle of secularism”. “Rapport de la 
Commission de Réflexion sur l’Application du Principe de Laïcité dans la 
République”, ibid, ‘Introduction’. 
17 “The Gospel According to Matthew”, New Testament, Bible (Chapter 
22:21). 
18 “Law on the separation between State and Church”. Loi du 9 Décembre 
1905 Concernant la Séparation des Eglises et de l’Etat (see 
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 Arguably the most significant piece of legislation 
on the matter, this law is witness to the then ongoing 
dichotomy between an invasive, strict and increasingly 
authoritarian Church and an ever-growing secular 
movement upholding the primacy of freedom of 
thought and promoting the separation of state and 
religion. Considering this travailed history, therefore, it 
is perhaps not surprising that, after having dutifully paid 
tribute—in its first article—to the freedom of 
conscience (“La République assure la liberté de 
conscience. Elle garantit le libre exercice des cultes, sous 
les seules restrictions édictées ci-après dans l’intérêt de 
l’ordre publique”19), Article 2 brought in the 
Copernican revolution of laïcité: “La République ne 
reconnaît, ne salarie ni ne subventionne aucun culte.”20 
It was the same principle defended one hundred years 
later by the then Interior Minister Nicolas Sarkozy 
when he stated that “[l]a liberté est la règle dans la 
sphère privé, la conformité républicaine l’est dans la 
sphère publique.”21

… and 
Women’s 
Rights 
 

      The necessity to protect women’s rights against 
discriminatory pressures resulting from certain religious 
habits is the other fundamental justification given to the 
new French legislation—and one that resonates in 
virtually every page of both the Stasi Report as well as 
President Chirac’s speech. As for the former, after 
having warned of “une résurgence du sexisme qui se 
traduit par diverses pressions et par des violences 

                                                                                                                      
http://www.legifrance.gouv.fr/texteconsolide/MCEBW.htm) 11 November 
2004. 
19 “The Republic ensures freedom of conscience. It guarantees the free exercise 
of religion, with the only constraint outlined below in the interest of public 
order”. Ibid Art. 1. 
20 “The Republic does not recognize, does not finance and does not support 
any religion”. Ibid Art. 2. 
21 “Freedom is the rule in the private domain, republican conformity is the one 
in the public domain”. “Vers une Nouvelle Citoyenneté Française”, Le Monde 
(2 May 2003). 
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verbales, psychologiques et physiques”22, it makes a 
direct reference to the Muslim headscarf and overtly 
denounces the ‘compulsory’ character of such a veil—
which, according to the sages, can all too easily turn into 
a veritable object of psychological and even physical 
violence : “Des jeunes gens imposent [aux filles] de 
porter des tenues couvrantes et asexuée [et] de baisser le 
regard à la vue d’un homme [et], a défaut de s’y 
conformer, elles sont stigmatisées comme ‘putes’. La 
République”—Mr Stasi concludes—“ne peut rester 
sourde au cri de détresse de ces jeunes filles.”23 
Interestingly, these words are strikingly similar to those 
that, only one week after the conclusion of the Report, 
resounded within the beautifully-decorated salons of 
the Elysée: “Nous ne pouvons pas accepter”—President 
Chirac solemnly warned, to the almost unanimous 
satisfaction of his audience—“que certains, s’abritant 
derrière une conception tendancieuse du principe de 
laïcité, cherchent à saper ces acquis de notre République 
que sont l’égalité des sexes et la dignité des femmes.”24 
For this reason, he concluded, a new piece of legislation 
banning all ostentatious religious symbols was 
“évidemment nécessaire”.25

 
  

 

                                                                                                                      
22 “A resurgence of sexism that translates into pressures as well as verbal, 
psychological and physical violence”. “Rapport de la Commission de Réflexion 
sur l’Application du Principe de Laïcité dans la République”, ibid 3.3.2.1. 
23 “Young people force girls to wear oppressive and asexual clothes and to 
lower their gaze when they see a man — and, if they do not obey, these girls 
are stigmatized as prostitutes. The Republic cannot remain deaf in front of the 
call of distress of these girls”. Ibid 4.2.2.1. 
24 “We cannot accept that some people, taking as an excuse a biased 
interpretation of the secularist principle, try to imperil these long-won values 
of our Republic that are the equality of sexes and the dignity of women”. 
“Discours Prononcé par Monsieur Jacques Chirac, Président de la République, 
Relatif au Respect du Principe de Laïcité dans la République”, above n 1. 
25 “Obviously necessary”. Ibid. 
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1.2...VIS-À-VIS AMERICA’S 
INVETERATE RELIGIOUSNESS 

 
‘Total 
Madness’ 

“Stupid.” “Preposterous.” “Outrageous.” “Nuts.” These 
are some of the colourful reactions pronounced in June 
2002 by American politicians—Democrats and 
Republicans alike—in response to the decision by a 
U.S. court in a case involving secularism and upholding 
the separation between church and state. The 
judgement had a tremendous impact on both America’s 
popular conscience and political landscape, and caused a 
series of reactions similar in size to tectonic plaques and 
akin in violence to a hurricane. It is a “[r]idiculous” 
judgement, President Bush commented.26 “This is 
obviously an unbelievable decision and an incorrect and 
stupid ruling”, Senate Republican Leader Trent Lott 
stated, before adding—somehow problematically—that 
“[e]ither it’s got to be overturned … by a higher court 
or we will do that in Congress.”27 “Our founding 
fathers must be spinning in their graves”, another 
member of the Senate harshly piled on, adding that 
“[t]his is the worst kind of political correctness run 
amok.”28 And the Democrats’ reactions were by no 
means less blood-red. “That judge shouldn’t be a 
judge”, Senator Robert Byrd astonishingly declared, 
before adding, even more astonishingly: “Let me say 
this, that I hope his name doesn’t come before this body 
for any promotion. He will be remembered. I hope the 
Senate will waste no time in throwing this back in the 
face of this stupid judge. Stupid, that’s what he is, 
stupid.”29

‘Under God’ 
 

So, what was exactly the cause of this collective 
uproar? On June 26, 2002, California’s Ninth Circuit 
Court of Appeals ruled, in NewDow v US Congress, 
that the expression ‘under God’, contained in the  

                                                           
26 “Lawmakers Blast Pledge Ruling”, CNN (27 June 2002). 
27 “Opinions on the Pledge of Allegiance Ruling”, CNN (26 June 2002). 
28 “Lawmakers Blast Pledge Ruling”, CNN (27 June 2002). 
29 “Opinions on the Pledge of Allegiance Ruling”, CNN (26 June 2002). 
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American Pledge of Allegiance and recited by 
schoolchildren across the country, interfered with the 
principle of separation of church and state recognised 
by the First Amendment of the US Constitution, 
because it infringed upon the rights of those who do 
not believe. “The government must pursue a course of 
complete neutrality toward religion”30, the majority 
judges ruled. The Pledge reads: “I pledge allegiance to 
the flag of the United States of America and to the 
Republic for which it stands, one nation under God, 
indivisible, with liberty and justice for all.”31 The court 
was assessing a request by Michael A. Newdow, a 
medical doctor and father of a schoolgirl, to “alter, 
modify or repeal”32 the Pledge by removing the words 
‘[u]nder God’. Mr Newdow, an atheist, claimed that 
his daughter was “injured when she is compelled to 
watch and listen as her state-employed teacher in her 
state-run school leads her classmates in a ritual 
proclaiming that there is a God, and that ours is ‘one 
nation under God’.”33

‘Endorsement 
of Religion’ 
 

The California court agreed. According to Judge 
Alfred T. Goodwin, who wrote the majority decision 
and became the object of almost unanimous national 
outrage, “[t]he recitation that ours is a nation ‘under 
God’ is not a mere acknowledgement that many 
Americans believe in a deity. Nor is it merely 
descriptive of the undeniable historical significance of 
religion in the founding of the Republic. Rather”—he 
continued—“the phrase ‘one nation under God’ in the 
contest of the Pledge is normative. To recite the pledge 
is not to describe the United States, instead, it is to 
swear allegiance to the values for which the flag stands: 
unity, indivisibility, liberty, justice, and—since 1954—

                                                                                                                      
30 Newdow v US Congress, 292 F.3d 608 (166 Ed.Law Rep. 108, 2 Cal. Daily 
Op Serv. 5700, 2002 Daily Journal D.A.R. 7229). 
31 Newdow v US Congress, 292 F.3d 600-1. 
32 Ibid. 
33 Ibid. 
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monotheism.”34 For this reason, the court ruled, the 
Pledge’s mention of ‘under God’ runs against the US 
Constitution’s First Amendment (which explicitly 
states that “Congress shall make no law respecting an 
establishment of religion”) and should consequently be 
scrapped, although anyone willing to pronounce it 
would of course be free to do so. “The text of the 
official pledge, codified in federal law, impermissibly 
takes a position with respect to the purely religious 
question of the existence and identity of God. A 
profession that we are a nation ‘under God’”—Judge 
Goodwin concluded in a section that especially 
inflamed those against the decision—“is identical, for 
establishment Clause purposes, to a profession that we 
are a nation ‘under Jesus, a nation ‘under Vishnu’, a 
nation ‘under Zeus’, or a nation ‘under no god’, because 
none of these professions can be neutral with respect to 
religion.”35

America 
‘Outraged’ 
 
 

     As mentioned, the judgment shocked America and 
became the object of almost immediate criticism from 
nearly all sectors of society. Indeed, so virulent was the 
reaction that institutions were rapidly put under intense 
pressure to act: “This decision is so much out of the 
mainstream thinking of Americans and the culture and 
values that we hold in America”, one Senator candidly 
observed, “that any Congressman that voted to take it 
out would be putting his tenure in Congress in jeopardy 
at the next election”.36 Unsurprisingly, the US Senate 
lost no time and, with a telling majority of 99 to 0, 
passed a resolution “expressing support for the Pledge 
of Allegiance”37 and asked for the immediate 
intervention of the Senate Counsel. This judgment, 

                                                                                                                      
34 Ibid, 607. The expression “under God” was not originally part of the Pledge 
but was inserted by the Congress only in 1954 (Act of June 14, 1954, Ch.297, 
68 Stat. 249). See the text for details. 
35Above n 30,  607-8. 
36“Opinions on the Pledge of Allegiance Ruling”, CNN (26 June 2002). 
37 See the CNN website at http://www.cnn.com/2002/ALLPOLITICS/ 
06/26/senate.resolution.pledge/index.html (at 14 September 2004). 
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senators agreed, had to be nullified. 
‘We are  
a Religious 
People’ 
 

      The main argument in support of the Pledge was 
that patriotic acknowledgements of God and religion in 
the public sphere—including public schools—are 
wholly consistent with the freedom of religion 
protected by the First Amendment of the American 
constitution, because they are not expressions of faith 
but of nationalism. The Supreme Court itself, critics 
argued, had long recognized this when it stated, as early 
as in 1952, that Americans “[…] are a religious people 
whose institutions presuppose a Supreme Being”38 and 
when it emphasized, some years later, “the unbroken 
history of official acknowledgement by all three 
branches of government of the role of religion in 
American life.”39 As a matter of fact, supporters of the 
Pledge argued, the 2002 judgment by the Court of 
California is merely part of “a relentless and all-
pervasive attempt to exclude religion from every aspect 
of public life”40 and ignores the fact that, as the Supreme 
Court acknowledged in 1962, “[t]he history of man is 
inseparable from the history of religion.”41 It was 
essentially what Circuit Judge Fernandez meant when, 
dissenting in part from his colleagues’ controversial 
decision in Newdow, he wrote: “[S]uch phrases as ‘in 
God We Trust’ or ‘under God’ have no tendency to 
establish a religion in this country or to suppress 
anyone’s exercise, or non-exercise, of religion, except in 
the fevered eye of persons who most fervently would 

 

                                                           
38 Zorach v Clauson, 343 US 306, 313 (1952). 
39 Lynch v Donnelly, 465 US 668 at 674 (1984). 
40 Lee v Weisman, 505 US 577, 598 (1992). 
41 Engel v Vitale, 370 US 421, 434 (1962). “There is of course nothing in the 
decision reached here that is inconsistent with the fact that school children and 
others are officially encouraged to express love for our country by reciting 
historical documents such as the Declaration of Independence which contains 
references to the Deity or by singing officially espoused anthems which 
include the composer’s profession of faith in a Supreme Being, or with the fact 
that there are many manifestations in our public life of belief in God”. Ibid,  
435 n. 21. 
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like to drive all tincture of religion out of our public 
polity.”42 “I recognize—the judge concluded—“that 
some people may not feel good about hearing the 
phrases recited in their presence, but, then, others 
might not feel good if they are omitted.”43

 
1.3. RELIGION’S DILEMMAS 

 
What the 
French and 
American 
Examples 
Teach 
 

Judge Fernandez’s last phrase graphically highlights one 
of the most daunting problems nowadays facing liberal 
democracies: the need to balance freedom to believe 
and freedom not to believe. Or, otherwise put, the 
need, for a democratic state, to make accommodations 
so that the rights of believers and those of non-believers 
are both respected and protected.  France and America 
certainly seem to have different—if not contrasting—
attitudes on how to achieve that goal. There is little 
doubt, in fact, that Mr Chirac’s discourse on la laïcité 
would have been met with incredulous faces, had it 
been pronounced in front of an American audience. 
And, equally, there is no question that most French 
people would quickly dismiss America’s feverish 
reaction to the NewDow judgment—a decision, 
incidentally, that would have been perfectly normal and 
even redundant in France—as one more example (if not 
result) of that country’s defective separation between 
religion and state. There is of course a lot more to it, 
and the episodes mentioned here are only two of a 
number of developments that have been troubling 
scholars and lawyers for years. Yet the intriguing facet is 
that, no matter how different the solutions given by 
these two countries to the issue of secularism, both are 
liberal and advanced democracies where freedom of 
religion is generally respected and protected. Moreover, 
they share the unique honour of having given birth to 
what are routinely considered among the oldest and 

                                                                                                                      
42 Newdow v US Congress, 292 F.3d 615. 
43 Newdow v US Congress, 292 F.3d 614. 
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most significant human rights instruments of all 
times—La Déclaration des Droits de l’Homme et du 
Citoyen and the Bill of Rights—both of which date 
back to the end of the XVIII century and both of which 
are taken as luminous models of freedom and 
democracy. So, one would be tempted to ask, why such 
different perspectives? 

Religion’s 
Delights…  
 

One answer may be that they are both dealing with 
religion—and that religion is a very special matter. Its 
exceptionally powerful motivating factor has historically 
given inspiration to man, spirit to public life and 
direction to moral order. Lands have been discovered, 
scientific advances have been made and peoples’ lives 
have been improved—all thanks to the stimulus (and, 
in many cases, in the very name) of religion. Indeed, 
not only is religion in its broadest sense considered at 
the very basis of Western civilization (and, arguably, of 
civilization in general)—the idea of human justice and 
natural rights for all is strictly intertwined with religion 
and spiritualism. “The historical foundation of human 
rights lies in the humanist strand running throughout 
the world’s great religions”44, one author observed. The 
first theories of innate rights possessed a spiritual—and, 
in many cases, religious—connotation, and it is 
undisputable that they had an enormous impact on our 
modern understanding of human rights. From the 
Bible’s view of mankind as a single and inseparable 
entity (an idea still at the core of all three major 
monotheistic religions), to Plato’s quest of human 
rights and universal justice in his Republic; from 
Aristotle’s research of the perfect form of state in his 
Politics, to Cicero’s discussion of common good and 
natural law in his De Legibus—there indeed seems to 
be a continuum across the centuries of thinkers and 
philosophers debating ‘sacred’ and ‘natural’ rights and 
their place in both the imaginary and the real world, 
and most of them either had a strong spiritual drive or 

                                                           
44 M R Ishay  The Human Rights Reader (Routledge, London, 1997) xiv. 
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were religious people. Saint Paul’s teachings that God 
has no favorites and that everyone must be treated as 
equal and Saint Augustine’s concerns about just war 
and universal justice are other examples of this. “The 
essence of all morality is this”, one author evocatively 
sums up: “to believe that every human being is of 
infinite importance, and therefore that no consideration 
of expediency can justify the oppression of one by 
another. But”, the same author—certainly more 
debatably—concludes, “to believe this it is necessary to 
believe in God.”45  

… and 
Troubles 
 

If this is true, one could argue, why is it that 
religion is so frequently associated with violence and 
mayhem? From the Middle East to Indonesia, from 
Africa to the Americas, there is hardly a conflict where 
religion or religious groups are not directly or indirectly 
implicated—either in actual fact or, more often, in 
people’s minds. Sikh terror campaigns in the Indian 
sub-continent, Arab violence in Israel, Jewish brutality 
in the occupied territories, Orthodox ferocity in 
Chechnya, Christian bombings in Oklahoma and 
Northern Ireland, Islamic terrorism in America and 
beyond, Buddhist violent acts by religious sects in 
Japan; these are only few examples that religion is—and 
always has been—not only a powerful magnet of ideas 
and thoughts but also, and almost fatally, a major 
source of conflict. “Within the histories of religious 
traditions”, one author underlined, “from biblical wars 
to crusading ventures and great acts of martyrdom, 
violence has lurked as a shadowy presence. It has 
coloured religion’s darker, more mysterious symbols. 
Images of death have never been far from the heart of 

                                                                                                                      
45 In M J Perry The Idea of Human Rights: Four Enquires (Oxford University 
Press, Oxford, 1998) 11. For a vigorous (and to some extent extreme) defence 
of this idea, see ibidem: “There is no intelligible (much less persuasive) secular 
version of the conviction that every human being is sacred; the only intelligible 
versions are religious. The conviction that every human being is sacred is, in 
my view, inescapably religious — and the idea of human rights is, therefore, 
ineliminably religious”. 
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religion’s power to stir the imagination.”46 When 
Crusaders stormed the Holy Land killing hundreds of 
people in order to propagate Jesus’ (pacific) message, 
for example, it was by shouting the battle cry of ‘Deus 
Volt’ (‘God wants it’) that they did so. Likewise, when 
nineteen extremists hijacked four airplanes and crashed 
them against civil targets killing hundreds of people in 
America, it was by screaming ‘Allah Akbar’ (‘Allah is 
great’) that they acted. Both entirely misunderstood—
indeed, brutally violated—their respective religions. 
Why did they do that? Simply put, because religion 
possesses an extraordinary capacity to unite as well as to 
divide. It provides humans with arguably the most 
dangerous and perverse motivation ever: imagined (and 
collective) enemies and allies. Despite its self-professed 
natural proclivity to sanctity and purity, therefore, and 
its uplifting and heartening value notwithstanding, 
religion is far from innocent. 

National 
States’ 
Twofold 
Problem with 
Religion:  
 
(i) Accommo-
dation 
  
 
 
 
 
(ii) Rivalry 
 

Because it not only creates friends but also crafts 
enemies, religion is therefore highly problematic—and 
all the more so from the point of view of national states. 
There are two main reasons for this. Firstly, as 
mentioned above, today’s multi-cultural and multi-
religious polities face the challenging task of having to 
accommodate, within one territory, the sometimes 
extremely variegate exigencies of people belonging to 
different religions, while at the same time guaranteeing 
the respect of negative rights of non-belief such as those 
of atheists and agnostics. Secondly, national states have 
historically seen religion as an obstacle (sometimes even 
a threat) to their own authority. “[A]ll religions are 
inherently revolutionary”, one author commented, 
“[because] they are capable of providing the ideological 
resources for an alternative view of public order.”47 The 
Enlightenment’s ideas of civic polity and social contract 
of the XVIII century did not require much 

                                                                                                                      
i46 M Juergenmeyer Terror in the Mind of God. The Global R se of Religious 

Violence (California University Press, Berkeley, 2003) xi.  
47 Ibid xii. 
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commitment to a transcendental belief—and, on the 
contrary, somewhat feared it. In addition, national states 
also very much disliked the significant earthly power 
still held by the church, which in turn often 
condemned—and, for its own secular purposes, at 
times directly challenged—those states’ unprecedented 
concentration of power and wealth. The maxim Homo 
Proponit, Sed Deus Disponit48 (“Man proposes, but it is 
God who decides”), in other words, may have been a 
popular dictum within the clerical circles of the time, 
but it hardly sat well with national states trying to 
increase their authority in a fragmented and conflict-
torn world. Nowadays the situation stands of course in 
different terms, because the balance of power is 
different between religion(s) and states and thus the 
challenges faced by our democratic polities are 
different. There is however one thing that has not 
changed—and this, from the point of view of 
governments, is both the importance as well as the 
exceptionally problematic character of religion. As one 
scholar pointedly observed, even today “[r]eligion 
remains one of the problems that every nation state 
ha[s] to face. It is not so easy to deal with people, 
whether they are citizens or not, who think that religion 
is the ultimate and absolute source of morality, more 
ultimate and more absolute than even the state.”49  

America’s 
Answer: 
Religion 
 

Although America and France seem to have 
spectacularly different ways of solving this riddle, they 
also represent luminous examples of the importance 
and complexity of religion. In the United States, 
religious feelings are so vital that they have become 
almost embedded in the nation’s civic identity, as the 
storm over the Newdow judgment demonstrates. 
When outraged senators commented on the California 
decision by saying that “[o]ur founding fathers must be 

                                                                                                                      

i

48 Originally in Thomas of Kempis, Imitatio Christi, I, 19, 2. Quoted in P 
MASTELLARO, Il Libro delle Citazioni Latine e Greche (Mondadori, Milano, 
1994) 96. 
49 G Baumann The Multicultural R ddle (Routledge, London, 1999) 52. 
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spinning in their graves”, they might well have been 
correct, because the historical foundations of the 
American nation are eminently religious. The First 
Congress of the United States acknowledged, in the 
Northwest Ordinance, that “[r]eligion, morality and 
knowledge, being necessary to good government and 
the happiness of mankind, schools and the means of 
education, shall forever be encouraged.”50 And in his 
farewell address to the nation, George Washington 
himself not only declared that “[o]f all the dispositions 
and habits which lead to political prosperity, religion 
and morality are indispensable supports”51, but he also 
warned against those who would “claim the tribute of 
patriotism” yet “labour to subvert these great pillars of 
human happiness, these firmest props of the duties of 
men and citizens.”52 Unsurprisingly, America’s living 
law still bears the signs of the Fathers’ explicit 
endorsement of religion: the Declaration of 
Independence mentions God four times and states that 
all American freedoms come from God and not from 
the State (“the laws of nature and of nature’s God”), 
while the Constitution recognizes the Biblical day of 
rest. Even more significantly, when the US Congress, 
in 1954, introduced the expression “[u]nder God” in 
the Pledge, it explicitly did so in order to “further 
acknowledge the dependence of our people and our 
Government upon the moral directions of the 
Creator”.53 “These words”, President Eisenhower 
declared when signing the law, “will help us keep 
constantly in our minds and hearts the spiritual and 
moral principles which alone give dignity to man, and 
upon which our way of life is founded.”54

France’s       What a difference to France, one is led to think. This 

                                                                                                                      
50 A Rea Immigration et Racisme en Europe (Editions Complexe, Paris, 1998) 
187. 
51 Ibid. 
52 Ibid. 
53 Ibid. 
54 Ibid. 
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Answer:  
Laïcité 
 

country, too, seems obsessed with religion, but in a 
diametrically opposite sense. Whereas the founding 
fathers were convinced—and, as we have seen, made it 
quite clear—that religion is among the most powerful 
means of developing the self-governing morality 
required to maintain a free nation, the French 
revolutionaries thought that the exact opposite was the 
case—and that only when religion is out of the public 
realm (and of school) can the state flourish. In other 
words, courtesy of the endless religious wars between 
the Catholic Church and the secular state in France, 
there was (and still is) the widespread belief that l’égalité 
can only be achieved through la laïcité. “Aucune loi, 
aucune pratique [religieuse] n’est supérieure a celle de 
la République, ne peut ni doit lui faire obstacle”55, 
France’s Interior Minister clearly pointed out, in a 
sentence that very much sounds like a warning to 
religions. The country’s recent ban and strong, almost 
obsessive emphasis on laïcité, however, should not be 
taken as a symbol of the almighty power of the secular 
state over religion, but rather as the product of centuries 
of frustration and fierce battles between the two. In this 
respect, make no mistake: in France, like in the United 
States, religion is far from irrelevant. Quite the contrary, 
it is—and always has been—central not only to French 
culture but also to French national history, exactly in 
the same way—and to some extent far more fiercely and 
dramatically—as in America. This is precisely the reason 
why the French establishment feels the need today to 
almost homogeneously rally behind the principle of 
laïcité—and this is also why, in our opinion, a 
comparison with the United States is so strikingly 
illuminating. Although for opposite reasons, religion is 
essential in both countries and, pace Mr Chirac, even 
firmly cast in their genetic heritage—yet this leads one 
system to ban religion in public schools and fear its 

                                                                                                                      
55 “No law, no [religious] practice is superior to that of the Republic, nor can 
or should become an obstacle to it”. “Vers une Nouvelle Citoyenneté 
Française” Le Monde (2 May 2003). 
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influence on civic life, and the other one to 
acknowledge its importance and even promote it.  

 
 1.4. ISLAM AND THE RACE CONNECTION 

 
 As if religion alone were not daunting enough, its 

relationship with racism—particularly after 9/11—risks 
being another, more subtle but equally demanding, 
source of problems both in the French and American 
contexts. If it is in fact true that, as we have seen, 
accommodating the spiritual and secular components of 
a society is one of the main challenges facing national 
states, it is also accurate to say that this looks especially 
the case when the religion in question is Islam.  
      There seems to be at least three reasons for this. The 
first is Western countries’ historical uneasiness with this 
faith. The second is that, in spite of being multi-cultural 
and multi-religious in numbers, France and the United 
States remain eminently Christian at heart. And the third 
is that Islam, more than any other creed, presents today’s 
national states with extremely problematic aspects not 
only at what we have called the ‘accommodation’ level 
but also at the ‘confrontational’ one. 

                                                          

The West  
and Islam 
 

      Although fully manifest only after 9/11, Western 
discomfort towards the Muslim religion is nothing 
new—in fact it goes back centuries. As early as 1110, for 
example, the French epic Chanson de Roland nicely 
described Arabs as “[t]he authors of all evil, hating God 
and actively seeking Satan. They eat their prisoners, 
betray their oaths, buy and sell their own womenfolk”.56 
The poet Petrarch, writing some time later, did not have 
a significantly better opinion when he portrayed them as 
“a naked, cowardly and lazy people who never grasp the 
steel but entrust all their blows in the wind”.57 Nor, for 

 
56 M Frassetto and  D Blanks (eds) Western Views of Islam in Medieval and 
Early Modern Europe: Perception of Other (St Martin, New York, 1999) 57-8. 
57 “Turchi, Arabi e Caldei/Popolo Ignudo, Paventoso e Lento/Che Ferro Mai 
Non Strigne/Ma Tutt’i Colpi Suoi Commette al Vento”. R M Durling (ed) 
Petrarch’s Lyric Poems (Cambridge University Press, Cambridge, 1976) 76-7. 
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that matter, had Ludovico Ariosto, who, in his Orlando 
Furioso, defined Muhammad as “falso e fallace” (“false 
and fallacious”). As time passed and Europeans 
plummeted from invading power (in the Middle East) to 
invaded people (in their own Europe), contempt turned 
into fear—and soon became panic, nowhere better 
depicted than in the title of a pamphlet published in 
1916. “Mohammed or Christ”, it reads, “[a]n account of 
the rapid spread of Islam in all parts of the globe, the 
methods employed to obtain proselytes, its immense 
press, its strongholds, and suggested means to be 
adopted to counteract the evil”.58 This hostility is 
perhaps less surprising if one considers that Europe itself 
was made through the encounter with—and fight 
against—religions, particularly Islam. “It was largely in 
response to the Muslim threat”, one author underlined, 
“that Europe drew together. For centuries, the only 
European enterprises were joint actions against Muslims, 
from the Crusades of the Middle Ages to the defence of 
the Habsburg Empire against the Turks in the late XVII 
century.”59 Despite the undeniable cultural and religious 
roots shared by medieval Islam and Christianity, 
therefore, the relationship between Islam and the West 
remains tense—and the recent events in France and the 
United States bear witness of such tension. 

France  
and Islam 
 

      In France, critics of the new legislation wonder 
whether the headscarf ban is really for all religions. “La 
laïcité demande un effort d’adaptation pour toute 
religion”60, Mr Stasi wrote in his Report. Yet, one could 
ask, how many schoolchildren turn up to class wearing 
crucifixes or David stars of a “manifestly excessive 
dimension”? Lila and Alma—the two girls expelled from 
school in 2003 because of their clothing—were Muslim, 
and no Christian or Jewish schoolboy or schoolgirl has 

                                                                                                                      
58 Frassetto and  Blanks (eds), above n 56, 16. 
59 Alsayyad  and  Castells (eds), above n 9, 55. 
60 “Secularism asks all religions to make an effort of adaptation”. “Rapport de la 
Commission de Réflexion sur l’Application du Principe de Laïcité dans la 
République”,  above 10, 1.2.3. 
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been expelled for similar reasons by a French school. As 
the official documents accompanying the new legislation 
explicitly recognize, therefore, the problem is the Islamic 
headscarf. “Ce qu’importe, c’est de protéger les jeunes 
filles à qui l’on veut imposer le voile”61, one MP declared 
in the Travaux Prépartoires. Similarly, the Circulaire 
explaining the new law justified the ban with the fact 
that “[l]’école a pour mission de transmettre les valeurs 
de la République parmi lesquelles… l’égalité entre les 
hommes et les femmes”62, something obviously seen as 

                                                                                                                      
61 “The important thing is to protect young girls who are obliged to wear the 
headscarf”. “Analyse des Discussions Législatives et des Scrutins Publics de la 
Loi Encadrant, en Application du Principe de Laïcité, le Porte des Signes ou de 
Tenues Manifestant une Appartenance Religieuse dans les Ecoles, Collèges er 
Lycées Publics”, available at http://www.senat.fr/dossierleg/tc/ana_pjl03-209-
html (at 14 September 2004). 
62 “The school’s mission is to transmit the Republic’s values, among which is 
the equality between men and women”. Circulaire 2004-084, 15 May 2004 in 
‘Journal Officiel’ (22 May 2004), available at 
 <http://www.education.gouv.fr/bo/2004/21/MENG0401138C.htm> (at 14 
September 2004). 
63 “…Women’s fundamental rights, which are nowadays infringed in our 
country on a daily basis”. “Rapport de la Commission de Réflexion sur 
l’Application du Principe de Laïcité dans la République” , above n 10,  3.3.2.1.  
64 “A communitarian withdrawal more imposed than wanted”. Ibid 3.3.1. 
65 “Today, secularism is indivisible from the principle of equality of sexes”. 
Ibid. 4.1.1.2.  
66 «Des mariages sont imposé dans certaines communautés, notamment 
turque, maghrébine, africaine et pakistanaise». (“In certain communities, 
particularly the Turkish, the African and the Pakistani ones, marriages are 
imposed”) (Ibid 3.3.2.1.). «Des jeunes femmes sont aussi victimes d’autres 
formes de violence : mutilations sexuelles, polygamie, répudiation». (“Young 
girls are also victims of other forms of violence such as sexual mutilations, 
polygamy, repudiation”)(Ibid 3.3.2.1).  
67 “These long-won values of our Republic which are the equality of sexes and 
the dignity of women”.  “Discours Prononcé par Monsieur Jacques Chirac, 
Président de la République, Relatif au Respect du Principe de Laïcité dans la 
République”, above n 1. 
68 “The French Republic cannot accept attempts to undermine the equality of 
sexes”. “Rapport de la Commission de Réflexion sur l’Application du Principe 
de Laïcité dans la République”, above n 10, 4.1.2.2. 
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irreconcilable with the Muslim veil. Finally, the Stasi 
Report made it crystal clear that the purpose of the ban 
was to redress “[d]es droits élémentaires des femmes 
[qui] sont aujourd’hui quotidiennement bafoués dans 
notre pays”63 by the Muslim headscarf, which the 
document explicitly defined as “un repli communautaire 
plus subi que voulou”.64 “Aujourd’hui la laïcité ne peut 
être conçue sans lien direct avec le principe d’égalité 
entre les sexes”65, the Report insisted.  
      Yet many people of Muslim faith remain 
unconvinced, and while they recognize that Mr Stasi 
spared no effort in condemning all forms of 
discrimination against Muslims, they are also concerned 
that he exclusively criticized Islam.66 They additionally 
point out that while the French President lectured 
Muslims on the importance of women’s rights (“ces 
acquis de notre République que sont l’égalité des 
sexes”67) and Mr Stasi did the same in his Report (“La 
société française ne peut accepter des atteintes à l’égalité 
des sexes”68), the new law—explicitly passed in order to 
secure women’s equality in French society—was voted 
by a devastating majority of men (because women make 
up only a fraction of the total number of French MPs), 
none of whom was Muslim (because out of a Muslim 
population of three million, the French parliament has 
no Muslim MPs). 

America  
and Islam 
 

      In the United States, 9/11 has rendered the 
connection between racism and religion (read Islam) 
even more spectacular. In a country where racial 
profiling was, until 9/10, unanimously regarded as 
abhorrent, within weeks of the events people of Arab 
origins became the object of officially enforced religious 
and racial screening at national airports69; racial attacks 
against them increased threefold70; the issuing of visas 

                                                           
69 “Arabs and Muslims to be Fingerprinted at US Airports”,  The Guardian (2 
October 2002). 
70 F Ajami America and the Arabs, in 9/11 and After, Foreign Affairs, 
November/December 2002, 22. 
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collapsed by almost 60%71; 1,200 immigrants of either 
Arab extraction or Muslim faith were detained by the 
Justice Department for anti-terror investigations72; 5,000 
young men with Middle Eastern traits were questioned 
in connection to the September events (and were 
subsequently released and not charged)73; hundreds of 
alleged Muslim terrorists were imprisoned sine die in 
solitary confinement, without legal advice, without right 
to appeal and in total secrecy in Guantánamo Bay; and, 
more generally, Muslims were accused of being 
terrorists, fanatics and extremists, while the Koran was 
often condemned as a dangerous book preaching 
intolerance.74  
      The importance of 9/11 resides, for our purposes, 
exactly in the resurgence of this ‘old racism’ of religion 
in a ‘new’ form. By partly detaching it from its classical 
meanings anchored to physical traits, and by 
emphasizing its cultural and spiritual components 
instead, 9/11 made this ‘religious racism’ transparently 
clear—but, as we have seen, by no means invented it. It 
has always been there, cynics maintain, and when the 
country’s political establishment reacted in fury to the 
Newdow judgment, it was hardly in order to defend 
freedom of religion per se. Rather, it was to defend one 
very specific type of faith: Christianity.75

Islam’s 
Problems: 
 
 
Accommo-
dation … 
 

     But, one may wonder, is Western racism the only 
reason for Islam’s (real or perceived) difficulty to 
integrate into Western societies?  
      Hardly, critics argue. Indeed, Islam seems unique 
among the world’s religions in that it raises, for national 
states, a series of problems both in terms of 
accommodating its tenets into civic life as well as for its 

                                                                                                                      
71 “Beware Students”, The Economist (23 August 2003). 
72 Ibid 
73 Ibid 
74 W J Perry “Preparing the Next Attack”, in Foreign Affairs, above n 45. 
75 Or what Professor Huntington calls “Anglo-Protestantism”. See S P 
Huntington Who Are We? The Challenges to America’s National Identity, 
(Simon & Schuster, New York, 2004). 
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‘confrontational’ attitude towards the state.  
      As for the first aspect, schools are the most obvious 
example of environments in which such problems 
appear—but they are by no means the only ones. As the 
Stasi Report copiously underlined, these ‘religious’ 
difficulties surface in various everyday situations. In 
some public places such as post offices, airports and 
banks, for example, the female veil may prevent 
employees from ascertaining the identity of the person—
prompting them, in the most extreme cases, to deny 
service altogether. In swimming pools, gyms and saunas, 
totally separate male-female facilities are often 
impossible to achieve, whereas in prisons problems often 
surface in terms of guaranteeing appropriate places and 
times of worship for detainees. Another in an incomplete 
list is the issue of the army, a place where a secular state’s 
duty of neutrality toward all religions is often in contrast 
with the tenets of Islam, which on the contrary requires 
regular prayers and rituals. And even more problematic 
are those situations where Islamic tenets are perceived in 
the West as nothing short of sexual discrimination: in 
hospitals, for example, Muslim husbands and fathers 
sometimes do not allow their wives or daughters to be 
treated by male doctors and nurses—and in public 
companies male employees are occasionally confronted 
with the refusal by their Islamic female counterparts to 
have working relationships with them.  
      These are very delicate matters where balancing 
freedom of religion and efficiency of the public service 
can prove extraordinarily difficult. Moreover, they are 
quite apart from the even more contentious issue of 
whether some Islamic tenets violate basic human rights 
for women—something that practices like circumcision 
or arranged marriages seem to suggest. 

… and  
Rivalry 
 

      Critics argue that these problems are only satellites of a 
more fundamental difficulty facing today’s Islam: this 
religion’s unwillingness—or inability—to separate the 
private sphere from the public one. And its tendency—
with one noticeable (but lonely) exception—to reject the 
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very idea of a secular state. Given what has been said 
above on the historical difficulty encountered by national 
polities to curb the religious phenomenon, this is clearly a 
significant issue. As the French example demonstrates, 
national states—even those, like America, that seem more 
enthusiastic about spiritualism—are all very well aware of 
the difficulties that religion causes, as well as of the 
necessity to keep it under control. And at a time when 
Western nations are debating whether and how to be 
more secular, a confrontational resurgence of the spiritual 
phenomenon—particularly by a creed so culturally 
distant, so historically stigmatized and so demographically 
explosive as Islam—may be the very last thing they want. 
 

 1.5. CONCLUSION 
 

 As the reader can easily appreciate, these are by no means 
simple matters and on the contrary present formidable 
difficulties. Formidable, because religion can easily 
sound absolute and has the extraordinary capacity to 
make everyone an outsider, to make everyone a target. 
Formidable, secondly, because religion tends by its own 
nature to be irrational, so the law—which on the 
contrary is, or should be, rational—will necessarily have 
problems in dealing with the dilemmas of the spirit. And 
formidable, finally, because religion is very often the first 
victim of politicization—and, historically, has been 
instrumental in achieving goals that had very little to do 
with the delights of the spirit and the message of the 
holy books (the Crusades, the Inquisition and 9/11 are 
cases in point).  
      The French and American experiences are 
particularly important examples of this extraordinary 
difficulty of the state to accommodate religious beliefs—
but they are by no means the only ones. When, in 2003, 
an Italian judge ruled that keeping the Christian crucifix 
in Italian classrooms was tantamount to giving 
preference to the Christian religion over the others, he 
was merely stating the obvious—not least because Italian 
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law provides that the State must pursue a course of 
complete neutrality towards religions. “Nell’ambito 
scolastico”—the judgement reads—“la presenza del 
simbolo della croce…manifesta l’inequivoca volontà 
dello Stato, trattandosi di scuola pubblica, di porre il 
culto cattolico al centro dell’universo, come verità 
assoluta, senza il minimo rispetto per il ruolo svolto dalle 
altre esperienze religiose…”76 Yet this judge instantly 
became the object of ferocious attacks and was almost 
lynched by the political establishment and by the 
Catholic Church itself, which was quick to point out 
that “[y]ou cannot remove a symbol of the religious and 
cultural values of a people just because it can offend 
someone.”77 In addition—critics of the decision 
argued—an Ordinanza Ministeriale (‘Ministerial 
Ordinance’) defined the Christian cross as “un simbolo 
sacro alla fede e al sentimento nazionale” (“a symbol 
sacred to the faith as well as to the nation’s sentiment”).78 
The judgment was thus promptly reversed, the cross 
remains exposed in Italian classrooms and Italy went 
back to business as usual. Yet the episode is significant, 

                                                           
76 “In the school environment, the presence of the cross shows the unequivocal 
willingness of the State — because we are within public schools—to put the 
Catholic creed at the centre of the universe, as an absolute truth, without any 
respect whatsoever for the role played by other religious experiences…” 
Ordinanza del Tribunale di L’Aquila del 23 Ottobre 2003, RG 1383/2003, § 
5.0.  
77 “Storm Over Italy Crucifix Ruling”, BBC News (26 October 2003). Yet see 
what the judge wrote at this regard: “La presenza del crocifisso nelle aule 
scolastiche, infatti, comunica un’implicita adesione a valori che non sono 
realmente patrimonio comune di tutti i cittadini, [e] presume un’omogeneità 
che, in verità, non c’è mai stata e, soprattutto, non può sicuramente affermarsi 
sussistere oggi” (“The presence of the crucifix in schoolrooms, in fact, 
communicates an implicit adhesion to values that are not really common to all 
citizens [and] assumes the existence of a homogeneity that in actual fact never 
existed and, moreover, does not certainly exist today”). Ordinanza del 
Tribunale di L’Aquila del 23 Ottobre 2003, RG 1383/2003, § 5.0.  
78 Ministero dell’Interno, Circolare Ministeriale del 16 Dicembre 1922, in 
Ordinanza del Tribunale di L’Aquila del 23 Ottobre 2003, RG 1383/2003, § 
5.0. 
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and not only because the mentioned ordinance clearly 
collides with Italian law (unsurprisingly, given that it was 
issued as early as 1922 by Mussolini himself). The 
biggest cause of outrage seemed to lie elsewhere, and 
directly concerned the religion of the plaintiff: he was, as 
it happens, a Muslim. Demographic evidence 
notwithstanding, in Italy—as elsewhere—the old Latin 
adage “Cuius regio, eius religio” (‘One place’s religion 
must be that of the land’s owner’) seems to be still very 
much fashionable. 
 
 

  
 

                                                                                                                  


