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1 W Shakespeare MacBeth, Act 1, sc 4. 
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In an Auckland trial, two Afghani women, witnesses for the prosecution, have 
requested that they be able to testify while wearing a full-face veil or burqa. The 
defence has claimed this is unacceptable because it would prevent effective cross-
examination. This clash of two protections contained in the New Zealand Bill of 
Rights Act (religious freedom in ss 13,15 and 20; and the right of the accused, in s 
25(f), to examine the witnesses against him) raises numerous issues. Do the 
religious protections contained in the Bill of Rights cover voluntary and subjective 
religious practices, or should they be restricted to mandatory requirements of 
religious faiths that can be attested to by religious leaders? Is New Zealand (which 
includes its courts) a truly secular country? What is the true significance and value of 
facial demeanour in criminal trials? And how can these factors be reconciled? This 
short piece does not provide the answers to these questions, but it does raise issues. 
 
 
 
In 1670 William Penn was arrested in London for addressing an unlawful 
gathering of Quakers. He arrived bareheaded at his trial, but the judge 
instructed a court official to place a Quaker hat on his head and then 
ordered Penn to remove it out of respect for the court. Penn refused, as 
removal of hats was considered by his religion to be a forbidden act of 
obeisance to secular authority. He was acquitted of the unlawful 
assembly charge, but imprisoned for contempt of court for failing to doff 
his hat.2

 
      Penn took issue with his treatment and so, like many of his co-
religionists, he upped sticks to the New World. With his family 
connections he acquired a Charter from King Charles II in 1681 and 
went on to found the colony of Pennsylvania, where one of his prime 
motivations was to create a haven for devotees of his religion. 
 
      Pan forward some 300 years to twenty-first century Auckland and the 
case of the two women who requested at a District Court hearing in 
October that they wear a burqa while giving evidence for the prosecution 
in a criminal trial (Judge Moore will decide on this in January). I like to 
imagine that Mrs Salim and Ms Razamjoo did a little research on New 
                                                           
2 For a brief account of Penn’s trial, see MW McConnell “The Origins and 
Historical Understanding of Free Exercise of Religion” (1990) Harv L Rev 1409, 
1472. A fuller narrative is to be found in I Brant The Bill of Rights: Its Origin 
and Meaning (Bobbs-Merrill, Indianapolis, 1965) 62-67. 
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Zealand culture and laws before arriving here. I picture them at an 
Internet café in Kabul looking approvingly at the New Zealand 
Immigration Service website, which trumpets the following panegyric of 
Kiwi attitudes: “The principles of freedom of expression, speech, religion 
and politics and equality of the sexes are fervently embraced in New 
Zealand.”3 If they had really done their homework they also would have 
checked out the guarantees for religious freedom contained in the Bill of 
Rights Act, in particular the right to practise their religion in public.4 
Obviously, Penn’s option of founding a new colony was not open to 
them: instead, they came to pluralistic, multicultural New Zealand – a 
nation purportedly built on notions of diversity and fairness. 
 
      How then does one square this vision of pluralism with the stridency 
of the response of media pundits and politicians to the women’s request 
to wear the burqa in court?5 There are of course valid arguments against 
their request, but the common suggestion that they should “go back to 
where they come from”6 indicates that ideas of religious and cultural 
diversity do not spring naturally from the hearts and minds of New 
Zealanders. To take one example, Michael Laws in the Sunday Star 
Times characterised the women’s request as being tantamount to 
insisting that “secular New Zealand adapt to their sacred madness”.7 Not 

                                                           
3 New Zealand Immigration Service website: available at 
<http://www.immigration.govt.nz/Community/General/AboutNZIS/HelpingHa
nd.htm#top> (at 16 December 2004). 
4 Section 15 New Zealand Bill of Rights Act 1990 (“BORA”) provides that: 
“Every person has the right to manifest that person's religion or belief in worship, 
observance, practice, or teaching, either individually or in community with 
others, and either in public or in private.” 
5 See, eg, B Rudman “A cover-up the courts should ban” The New Zealand 
Herald (Auckland, 29 October 2004) A2; and G McLauchlan “Better maybe to 
burqa off” The New Zealand Herald (30 October 2004) A23. 
6 This was a common theme running through much of the commentary. 
Winston Peters MP said: “If you do not like our laws, there are thousands of 
Kiwis who will willingly take you to the airport, pay your departure tax, and fly 
you to the Islamic paradise of your choice”; R Berry “Buy back the silver and live 
better, says Peters” The New Zealand Herald (31 October 2004).  
7 M Laws “Row over burqa reveals more than was intended” Sunday Star Times 
(1 November 2004) C12. 
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one of these commentators seriously considered the complex issues 
involved. Let’s consider some of these issues here. 
 
      The three claims that are used to justify making the women unveil 
can be summarised as: (1) New Zealand is a “secular” country and its 
courts must make no concessions to the women’s religious beliefs; (2) 
even if the courts were able to accommodate religion, most Muslim 
women throughout the world do not cover their faces and therefore it is 
not possible to say that the Muslim religion truly requires veils; and (3) 
the women must in any case abide by the laws of this country, as they 
agreed to do when taking on citizenship. New Zealand law requires 
witnesses to bare their faces on the witness stand in order to secure a fair 
trial for the accused. This allows defence counsel to assess facial 
demeanour, enabling effective cross-examination; and also it allows the 
trier of fact to assess whether the witness is telling the truth. 
 
      The first claim that New Zealand is a “secular country” is inaccurate 
and I will provide a few illustrations of this.8 The New Zealand 
Parliament, as required by Standing Orders, opens sessions with a 
Christian prayer.9 One might argue that this is mere empty ceremony, 
but would one say that the swearing in of New Zealand’s only Muslim 
MP, Ashram Choudhary, on the Koran10 was also a religious non-event 
for him, or for Muslims in this country? Moving away from ceremonial 
rituals, a more substantial, and legislated, religious observance is to be 
found in section six of the Resource Management Act, which requires 
recognition and provision for Maori “wahi tapu”11 (defined in the 
Historic Places Act as places “sacred to Maori in the traditional, spiritual, 
religious, ritual, or mythological sense”12). Yes, one might say, that is all 
very well, but these nods to religious belief have no place in actual 
courtroom procedure. This is also not true. Under the Evidence Act, 

                                                           
8 For discussion of New Zealand’s secularism, see R Ahdar “A Christian State?” 
(1998-999) 13 JL & Religion 453. 
9 Standing Orders of the House of Representatives, Standing Order 13(1)(a). 
10 “Bible and Koran come together as Parliament opens” The New Zealand 
Herald (26 August 2002). 
11 Resource Management Act 1991, s 6(e). 
12 Historic Places Act 1993, s 2 (emphasis added). 
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clerics - and this is a predominantly Catholic custom - are not permitted 
to divulge information given to them under confession, unless they have 
the consent of the penitent.13 Most are also familiar with the process at 
trial whereby Christians can swear on the Bible, Muslims on the Koran, 
and atheists - or anyone in fact - can choose to affirm that the evidence 
they are about to give is the truth.14 Add to this the statistic that around 
half of New Zealanders in the 2001 census asserted a religious 
affiliation,15 plus the ban on shops opening on Good Friday,16 it is surely 
very difficult for anyone to say that New Zealand is a secular country in 
anything near the pure sense of that word. As Victoria University 
religious studies professor Paul Morris pointed out at the hearing, New 
Zealand very definitely has not shut religion out of the public sphere in 
the way that, say, the aggressively atheistic Soviet Union did.17 For these 
reasons, I believe it is unfair to say, as Brian Rudman said in The Herald, 
that New Zealand has a “secular justice system” and that it is wrong for a 
“fundamentalist minority” to impose its beliefs on it.18 One might wish 
for a secular justice system and government – and have good reasons for 
doing so - but that is not the same thing as having one. 
 

                                                           
13 Evidence Amendment Act (no 2) 1980, s 36(1)(a). In Church of Lukumi 
Babalu Aye v City of Hialeah (1993) 508 US 520, city ordinances banning the 
ritual sacrifice of animals (that were aimed at devotees of the Santeria religion, 
who engage in this practice) were held unconstitutional under the First 
Amendment, in part because the same ordinances provided an exemption for 
kosher killing, a practice of Judaism. A similar argument could be put regarding 
the favouring of Catholic practices over Islamic ones in the courtroom in New 
Zealand. 
14 Oaths and Declarations Act 1957, ss 3 & 4. 
15 The Statistics New Zealand website notes that: “More than half the population 
affiliate with a Christian religion, of which Anglican, Catholic and Presbyterian 
are the largest denomination”; available at: 
<http://www.stats.govt.nz/people/arts/religion.htm> (at 16 December 2004). 
16 Shop Trading Hours Act Repeal Act 1990, s 3. 
17 Author’s notes from hearing in Police v Razamjoo (26 October 2004, Auckland 
District Court); on file with author. 
18 Rudman, above n 5. 
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      As for the second claim, Shiite cleric, Dr Zuhair Araji says in The 
Herald that Islam does not require women to wear veils.19 Doubtless, 
under some readings of Islamic scripture20 this is true, but under New 
Zealand human rights law, such pronouncements from the Muslim 
hierarchy are irrelevant to the women’s personal religious rights. In 
Canada and the US,21 when courts have been asked to rule on religious 
doctrine, they have refused to do so for the simple reason that such 
judgments would in effect transform the courts into ecclesiastical 
tribunals, along the lines of the heresy courts of Inquisition in the 
Middle Ages.22 And in any case, how would they distinguish between 
different expert testimonies on a doctrinal issue? The only sensible 
answer to this problem is simply to enquire into the sincerity of the 
person asserting the religious belief, which is what the North American 
courts have done.23 This also appears to be the approach in New Zealand, 
as was evident in Feau v Department of Social Welfare, when Elias J (in 
the High Court) noted that the wish of the appellant (a Jehovah’s 
Witness) not to attend periodic detention induction on a Saturday was 
based on “sincere beliefs which would be affronted by his attendance on 

                                                           

r

19 M Devereux “Experts: wearing veil a personal choice” The New Zealand 
Herald (30 October 2004) A3. 
20 Professor Morris cited the following as the scriptural basis for the burqa: 
Koran: Sura 33:59; “O prophet, tell your wives, your daughters, and the wives of 
the believers that they shall lengthen their garments. Thus, they will be 
recognized (as righteous women) and avoid being insulted. God is Forgiver, 
Most Merciful”; testimony of Prof Paul Morris, author’s notes from hearing in 
Police v Razamjoo, above n 17. 
21 See Syndicat Northcrest v Amselem [2004] SCC 47; and Thomas v Review 
Board of the Indiana Employment Security Division (1981) 450 US 707. 
22 See United States v Ballard (1944) 322 US 78, 87 (per Douglas J): “Heresy 
trials are foreign to our Constitution”. 
23 In Amselem, Iacobucci J says that, for religious freedom provisions in the 
Canadian Charter to be “triggered” a practice needs only to have a “nexus” with 
religion and that it can be “subjectively obligatory or customary”, and that the 
person is “sincere in his or her belief”; Amselem, above n 21, [56]; see also 
Thomas, above n 21, 716, and F azee v Illinois Department of Employment 
Security (1989) 489 US 829, 834, where White J stated that it was merely 
necessary to prove that conduct is “based on a sincerely held belief”.  
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a Saturday”.24  The question as to whether the court should 
accommodate these beliefs in trial procedures is a matter for analysis 
further down the line when it has to consider whether it is justified, in a 
democratic society, for the court to place limitations on public 
manifestations of the women’s beliefs.25 The beliefs themselves - just as 
with political beliefs - should be protected.  At the hearing Mrs Salim 
declared that if she were to remove the burqa in court she would be “in 
trouble” with God on the Day of Judgment.26 The judge now has to 
determine if this claim was sincere, not whether it is true. 
 
      The third claim is most probably exercising the mind of Judge Moore 
the most. Surely, if New Zealand law requires that witnesses bare their 
faces in court, then there can be no exceptions for Muslim women 
wearing veils? A Rastafarian, for example, who wishes to smoke 
marijuana in accordance with the practices of his religion, has no 
exemption from New Zealand drug laws. This is because the protections 
of rights in the Bill of Rights Act explicitly defer to Parliament’s laws 
where rights conflict with those laws.27 However, there is in fact no law 
requiring witnesses to unveil, merely a strong convention that witnesses’ 
faces should be visible to all present. There is a presumption that 
evidence is given in “open court”,28 but in fact there have been so many 

                                                           

t

24 (1995) 2 HRNZ 528, 529 (“Feau”). Saturday is the Jehovah’s Witness Sabbath. 
For more judicial use of the sincerity requirement in New Zealand, see Beadle v 
Minis er of Corrections Environment Court (4 April 2002) A74/02. 
25 Which is what happened in Feau, Elias J considered the burden on the religious 
right to be justified under s 5; ibid 530. 
26 Author’s notes from hearing, above n 17. 
27 By virtue of the parliamentary supremacy provision in s 4 BORA. See The 
Queen v Matthew Thomas Anderson [23 June 2004] CA, CA 27/04, [6]-[7]. 
28 The normal manner in which testimony is given requires that “judge, jury, 
witnesses, and accused are all present in the sight of one another” in the 
courtroom; R v Accused (T4/88) [1989] 1 NZLR 660, 664 (per Cooke P). Rule 
496 of the High Court rules provides that: “Except where otherwise directed by 
the Court or required or authorised by these rules or by any Act, disputed 
questions of fact arising at the trial of any proceeding shall be determined on 
evidence given by means of witnesses examined orally in open Court”; 
Judicature Act 1908 Sch II, Pt 5, r 496; see also the identical provision in District 
Courts Act 1947, r 495. 
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exceptions to this rule in recent years, both under statute29 and by means 
of the courts’ inherent powers30 to regulate their own processes, that it 
cannot be said to be an absolute requirement. To take one example of 
this, in a gang-killing trial in 2000,31 the witnesses, fearful of retribution 
from the accused, gave evidence anonymously from an undisclosed 
location via closed-circuit television, and their faces and voices were 
distorted for all in the courtroom (except the judge and jury, who could 
see their undistorted faces, but had to listen to their distorted voices). 
The Court of Appeal dismissed the defence claims that this arrangement 
interfered with the accused’s right to examine the witnesses against him, 
saying that such a disadvantage “must be comparatively slight”.32 The 
Court of Appeal evidently considers that fair trial rights can be secured in 
circumstances where the defence is unable to see the facial demeanour of 
witnesses. Similarly, children in sex and physical abuse cases can be 
screened from the accused so that they feel comfortable while giving 
evidence. It is, I suggest, open to the court to make similar provision for 
Mrs Salim and Ms Razamjoo. 
 
The nub of this case is whether the accused’s rights to a fair trial can be 
balanced with the witnesses’ rights to practise their religion. Both rights 
are to be found in the Bill of Rights Act;33 both rights are not absolute34 

                                                           
29 For example, 23E Evidence Act 1908 allows children in sex cases to testify by 
way of videotaped interviews.  
30 In R v Moke & Lawrence [1996] 1 NZLR 263 (CA) it was determined that the 
court has inherent jurisdiction (ie, a power independent of the statutory 
framework in the Evidence Act) to allow children in non-sex cases to testify by 
way of video and be cross-examined by closed-circuit television from a room 
outside the court. 
31 R v Atkins [2000] 2 NZLR 46. 
32 Ibid 56. 
33 The religious right is to be found in ss 15 & 20 BORA. The accused’s right of 
“confrontation” can be found in s 25 (f) BORA, which provides the right to 
“examine the witnesses for the prosecution”. 
34 Regarding s 15, see Re J (An infant): B and B v Director-General of Social 
Welfare [1996] 2 NZLR (CA) (per Gault J) (“Re J”): “The right to manifest one’s 
religion and belief in practice cannot be absolute (as brief contemplation of what 
that would encompass in respect of the right to manifest ‘belief’)”. Regarding the 
right to “confront”, see R v L [1994] 2 NZLR 54, 61 (CA), where Richardson 
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and can be subject to limitations.  New Zealand courts, in cases where 
rights conflict, have tried to read the rights so that they can be given 
effect “compatibly”.35 As a result of another well-publicised case, this has 
meant that parents who are members of the Jehovah’s Witness religion 
who have tried to prevent life-saving blood transfusions for their 
children, have had to forego their religious right to direct the medical 
treatment of their children in favour of the children’s right to life. The 
children’s right to life could be secured in only one way: by blood 
transfusion. Compatibility was achieved by “truncating” the practice of 
the religious right.36 The question in the present case, therefore, is 
whether the accused’s right to examine the witnesses against him can be 
secured while allowing the witnesses to wear religious apparel that covers 
their faces; or should the religious right, in this case as well, be 
truncated? I suggest, as the Crown did in front of Judge Moore, that it is 
possible to preserve both rights. 
  
      The reasons are these. First, there are many ways to assess witness 
credibility, other than by observing facial demeanour. One can judge 
credibility from vocal indicators such as hesitation and tone; or from the 
overall consistency of a witness’s statements and from how they relate to 
other witnesses’ testimony. Moreover, and this is particularly interesting, 
psychological studies overseas have found that when hazarding a guess as 
to credibility from facial demeanour, humans are surprisingly 
inaccurate.37 One study38 points to a success rate of 58% - only 8% higher 
than tossing a coin to determine veracity.39 Judge Moore commented on 

                                                                                                                         
says the Bill of Rights does not “elevate the opportunity to cross-examine into an 
absolute right to confront and question the witness at the trial itself”. 
35 See Re J, above n 34, 146. 
36 The court expressed the truncation like this: “We define the scope of the 
parental right under s 15 of the Bill of Rights Act to manifest their religion in 
practice so as to exclude doing or omitting anything likely to place at risk the life, 
health or welfare of their children”; ibid. 
37 For an assessment of some of these studies, see OG Wellborn III “Demeanour” 
(1991) 76 Cornell L Rev 1075. 
38 That of N Maier & J Thurber “Accuracy of Judgments of Deception When an 
Interview is Watched, Heard and Read” (1968) 21 Personnel Psychology 23; cited 
in Wellborn, ibid n 28. 
39 Ibid. 
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this fact by adding that demeanour is particularly unreliable when 
members of a jury are drawn from a different culture to witnesses. Also, 
since 2000 blind people have been able to serve in juries, an implicit 
acknowledgement by Parliament that facial demeanour is not essential.40 
The combination of these factors could lead the judge to decide that the 
accused’s right to examine witnesses is not breached at all by allowing the 
women to remain veiled.41 Indeed, if one looks at R v Atkins, it is hard 
not to conclude that the Court of Appeal must have been thinking along 
these lines.42 On the other hand, it is asking a lot of the courts to discard 
a feature of the common law that has been in place for a couple of 
millennia.43

 
Backing up this argument, the quality of witness testimony would be 
protected by allowing them to remain veiled, as they would feel more 
comfortable in the witness box. This is the rationale behind protections 
for child witnesses in sex cases and it is a rationale that applies here.44 
And finally, the justice system has made so many exceptions to the right 
to confrontation of witnesses (rape cases, child sex cases, gang killings, 
undercover police officers) that, by dint of the sheer number of 
exceptions, it is scarcely possible to assert that a compelling state interest 
is served by forcing the women to unveil.  
 

                                                           

 

40 Juries Act 1981, s 16AA. 
41 The Crown relied in part on these social science findings in the hearing; 
Crown submissions at Police v Razamjoo, [29]-[39]; on file with author. 
42 The New Zealand Law Commission seems to be of like mind: “There 
is…simply no empirical evidence that people are less likely to lie when faced with 
the person they are accusing and…there is no basis to conclude that alternative 
ways of giving evidence detract from either the rational ascertainment of facts or 
procedural fairness”; New Zealand Law Commission The Evidence of Children 
and other Vulnerable Witnesses: Discussion Paper (NZLC PP26, October 1996) 
[113]. 
43 Justice Scalia of the US Supreme Court traces the origins of the Sixth 
Amendment (the American equivalent of s 25(f) BORA) back to Roman times;
Coy v Iowa (1988) 487 US 1012, 1017. 
44 In R v Teariki (1999) 16 CRNZ 540, 543, this is given as the principal reason 
for allowing a child to give alternative mode testimony.   
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      The upshot of this assessment is that the women should be allowed 
to remain veiled, or at least be asked to unveil but be screened from the 
court – though not from the judge and perhaps defence counsel. By 
doing this, the women’s religious freedom rights, the accused’s fair trial 
rights, as well as the community’s right to have a functioning justice 
system,45 would all be provided for compatibly. It is a balancing exercise 
with much more room for flexibility than that of our earlier example of 
the child who requires a blood transfusion, where the only course of 
action necessarily impinges on the parents’ religious rights. Such a 
decision would not provide a wholesale allowance of veiled testimony in 
all future cases. Permission would be granted on a case-by-case basis, 
taking into account factors such as whether witnesses have any 
motivation in being dishonest on the stand, as happens with all 
courtroom orders directing unusual modes of testimony. 
 
      To finish, consider the soon to be published Rough Guide to New 
Zealand,46 which rather provocatively claims that Presbyterian and 
Anglican values have proven hard to “shake off” in this country; that 
Maori and Europeans live an uneasy co-existence, and that in Auckland 
an “underlying inferiority complex seems to linger”. Would the Rough 
Guide in fact have been a more insightful document than the NZIS 
website for Mrs Salim to consult when estimating New Zealand attitudes 
to religious and cultural diversity? 
       
      This is a critical case for the justice system, the resolution of which 
may attract some flak from the political right if it accommodates Islamic 
religious practices, and does so without an express parliamentary 
mandate. It is also a test for public attitudes to religious diversity within 
our society. Is our commitment to religious freedom as “fervent” as the 
NZIS website declares? Is the Bill of Rights’ commitment to 

                                                           
45 This community right is mentioned in many cases. For example, Richardson J 
talks of striking a “balance between the interests of all the parties involved 
including the interests of the general public, the hidden parties to the 
proceedings”; R v L, above n 34, 60. 
46 A brief summary of the guidebook (to be published in December 2004) is 
given in “Tourist book gives NZ a rough time” The New Zealand Herald (29 
October 2004). 
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manifestations of religious belief real, or are we merely a twenty-first 
century implant of William Penn’s London? 
 
 

ADDENDUM 
 
Judge Moore issued his decision on this matter on 17 January 2005, 
ordering that the women would have to testify unveiled but that screens 
would be used so that their faces would be observable only by the judge 
and counsel (as well as female Court staff).47 The women would be 
permitted to wear a hat or scarf that covers their hair, but not dark 
glasses. The judge took the view that the individual beliefs of the women 
were crucial in determining whether the religious protections in BORA 
should be triggered, and that arguments by defence counsel that Islam 
does not actually require the wearing of the burqa were irrelevant.48 This 
was to take the view of North American courts on this initial stage of the 
enquiry.  
 
      Regarding the next issue of whether the fair trial rights of the accused 
would be significantly breached by allowing the women to remain veiled, 
the judge considered the Crown’s social science arguments against the 
value of facial demeanour.49 He appeared to regard the data as being 
persuasive, but as not being specifically addressed towards courtroom 
dynamics.50 The judge also rather colourfully compared the disembodied 
nature of veiled testimony to that of the “voice of the rogue computer in 
‘2001 A Space Odyssey’…” and that the ability to ascertain a proper sense 
of the character of the speaker was hampered by veiling.51 This defect 
                                                           
47 The Police v Abdul Zohoor Razamjoo (Auckland District Court, Reserved 
Judgment of Judge LH Moore, 17 January 2005; CRN. 30044039397-8) [110]. 
48 Ibid [26], [65]-[68]. 
49 Ibid [46]-[48], [76]-[80]. 
50 Ibid [78]. 
51 Thus, the judge did not say that this meant it was not possible to assess 
credibility, but rather that the ability to sense a veiled testifier’s character was 
achieved “much more slowly than usual”; ibid [69]. Indeed, Mrs Salim’s veiled 
testimony at the hearing did not prevent the judge from concluding that her 
religious belief was sincere, a conclusion as to credibility that he felt able to draw 
despite not having access to her facial demeanour. 
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was, in the judge’s view, even more problematic than in instances where 
testimony is given by video (with unveiled witnesses).52 However, having 
expressed numerous reservations on the social science data, Judge Moore 
appeared to accept the Crown’s argument on demeanour, stating: “[T]he 
Court is reluctantly forced to the conclusion that there could be a fair 
trial even if Mrs Salim and other witnesses of like belief gave evidence 
wearing their burqas.”53  
 
      Nevertheless, this was not the end of the matter, as the judge noted 
that the expectations of the wider community as to the open 
administration of justice could be frustrated by an order allowing the 
women to testify veiled, and that to make such an order could “seriously 
risk bringing the Court into disrepute”.54 Accordingly, the judge made a 
compromise order that seeks to take into account the rights of all the 
participants in the case. This includes the public, who, rightly or 
wrongly, according to the judge’s belief, consider access to facial 
demeanour by counsel and triers of fact to be essential in criminal trials.55

 
      Media and political response to the order has been relatively muted,56 
indicating a broad acceptance of the decision, which appears to be in line 
with other bureaucratic responses to Muslim sensitivities (eg, female 
Customs officers are used to identify veiled arrivals at New Zealand 
airports). The question as to whether we are equivalent to “William 

                                                           
52 Ibid [69]-[70]. Though presumably the disability would be less than the 
situation in Atkins, where counsel were required to conduct cross-examination 
by video-link, with the faces and voices of witnesses distorted. 
53 Ibid [106]. 
54 Ibid [109]. 
55 “[A] sense of what is acceptable as fair process by the community generally has 
to be kept in mind”; ibid [95]. 
56 The Otago Daily Times has opined that the decision is wrong and that the 
administration of justice in New Zealand ought to be “culturally neutral”; 
Opinion “Blinded by burqa” Otago Daily Times (Dunedin, 20 January 2005) 1. 
ACT party Justice spokesman, Stephen Franks MP, has said that the decision 
offends the legal principle that every accused has the right to “face their accuser” 
and that, if the matter is not appealed, the Government “should change the law”; 
New Zealand ACT party website <http://act.org.nz/item.jsp?id=26516> (at 27 
January 2005). 
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Penn’s London” is, for the time being, answered therefore in the negative 
- pending further appeals, or perhaps an intervention by Parliament.  

                                                                                                                  


