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For I believe and avow that one's duty toward one's people and fatherland 
stands above every other. To carry out this duty was for me an honour and the 
highest law. May this duty be supplanted in some happier future by an even 
higher one, by the duty toward humanity.1

 
 

ABSTRACT: The superior orders defence is one of the most controversial defences in international 
criminal law.  Under national law a soldier is bound to obey the orders of his military superiors promptly 
and without hesitation. Yet, some orders may be illegal, whether under national, international or martial 
law.  What should happen then to a soldier who commits a crime whilst following an illegal order?  
Currently, the Statute of the International Criminal Court contains a provision recognising the defence 
of superior orders in such cases.  The purpose of this article is to examine the rationale behind the 
defence of superior orders, viewed through its troubled history, and also to appraise this very important 
step of codification taken by the international community.   
 

I     INTRODUCTION 
 
The doctrine of superior orders is undoubtedly one of the most controversial and 
widely debated defences in international criminal law.  The question of whether a 
soldier should be punished for his crimes when he claims to have been only following 
orders is fraught with difficult legal and moral issues.  After all, under national legal 
systems this soldier is bound to obey the orders of his superiors promptly and without 
hesitation.  He is not meant to question or dispute the legality of such orders.  And yet, 
some orders will be illegal, whether under national, international or martial law.  In such 
cases the soldier’s duty to obey will clash with his duty not to commit a criminal act.  
He is therefore placed in a difficult position of having to choose between two evils.  
Should his illegal actions be excused on the basis of his superiors’ orders?   
 
The American invasion of Iraq and subsequent events have brought the superior orders 
defence back into the public arena.  The famous photographs of Iraqi prisoners being 
humiliated, beaten and indecently assaulted in the Abu Ghraib prison by members of 
American forces, apparently as part of the interrogation techniques, have now circled 
                                                 
* This article was initially written for a Masters level course in International Criminal Law at Auckland 
taught by Prof. McCormack.  The author is a graduate of the University of Auckland School of Law and 
recently completed an LLM (cum laude) in Public International Law (International Criminal Law 
Specialisation) from Leiden University.   
1 Alfred Jodl (31 August 1946, Nuremberg). Transcripts from the Nuremberg Trial available at 
<http://www.nizkor.org/hweb/imt/tgmwc/tgmwc-22/tgmwc-22-216-06.shtml> (at 26 June 2004). 
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the globe.  So far, six soldiers have pleaded guilty and two have been convicted, with 
one serving a ten-year sentence.  The others are claiming in their defence that they were 
ordered by their superiors to use the questionable interrogation techniques.2  Should 
they be allowed to rely on these orders to avoid responsibility for their actions? 
 
The international community seems to have now reached an agreement as to whether a 
superior orders defence should be recognised in international criminal law.  The Statute 
of the International Criminal Court contains a provision recognising the defence as do 
a majority of national legal systems.  The purpose of this article is to examine the 
rationale behind the defence of superior orders, viewed through its troubled history, 
and also to appraise this very important step taken by the international community.   
 
Part two of this paper elaborates on the troubled history of the superior orders defence.  
Part three discusses the rationale behind the defence as well as various issues that seem 
to be the cause of the controversy surrounding the defence.  Part four relates back to 
the history of the defence and traverses different approaches to the defence used by 
various courts and countries at different times.  Part five examines the interplay 
between a superior orders defence and other autonomous defences, such as compulsion 
and mistake; concluding that a defence of obedience to orders is in fact a defence of 
mistake.  Finally, part six examines the law recently codified in the Statute of the 
International Criminal Court.  Part seven concludes with a discussion of the merits and 
shortcomings of this newly codified international defence.   
 

II HISTORY OF SUPERIOR ORDERS 
 
The superior orders defence is not a recent invention.  Its existence in national and 
international law, as well as its merits and shortcomings, have been debated throughout 
the centuries by legal scholars and philosophers.  The famous Christian philosopher St 
Augustine wrote that conditions of soldiers’ service establish the innocence of the 
soldier even though the King’s command may be unrighteous.3  In contrast, one of the 
founding figures of international law, the famous Dutch jurist Hugo Grotius, argued 
that “if the war be unjust it is no [moral] disobedience in declining it”.4  This 
widespread debate and scholarly discussion show that from its humble beginnings, the 
defence has always been controversial.  It remains so today. 
 

                                                 
2 “Hearing postponed for US soldier in Iraq leash photo” The New Zealand Herald (Auckland, New 
Zealand, 22 June 2004,).   
3 St Augustine Contra Faustum Manichaeum, Book XXII, Ch 75 available at 
<http://www.gnosis.org/library/contf2.htm> (at 26 June 2004).  
4 H Grotius, On the Righ s of War and Peace, (1625) Book II, Ch26, s4, para 5 in Whewell’s Grotius 
Translations (1853), 292. 

t
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A Early Histo y r

                                                

 
It is often said that prior to World War I the issue of superior orders did not play a 
major role in the context of armed conflict because the Act of State doctrine placed 
emphasis on liability of states rather than individuals.5  This is not the case, however.  
One of the first recorded uses of the defence was in 1474, in the context of an armed 
conflict.6  It was raised by Peter von Hagenbach, governor of Breisach, who stood 
accused of murder, rape and arson.7  Hagenbach argued that he should be relieved of 
responsibility because he acted pursuant to orders of the Duke of Burgundy, who 
wanted to maintain illegal authority over the region.  He also stated that he had no right 
to question the orders and was in fact under a duty to obey them.  The Tribunal, 
however, was not impressed with this argument and sentenced von Hagenbach to 
death.8  Apparently, Hagenbach’s plea was seen as not very feasible because he had 
“trampled under foot the laws of God and of man.”9   
 
Similarly, 130 years later, the defence was raised again by Captain Axtell, the guard 
commander at the execution of Charles I.  The English court held that Axtell’s plea was 
not an excuse because his superior was a traitor and the command itself was 
treasonous.10  Axtell too was convicted and put to death.   
 
There are many other examples in Anglo-American history of military personnel 
pleading superior orders by way of defence in ordinary criminal proceedings.  In 
Keighly v Bell11 Willes J dealt with a case of unlawful imprisonment committed by the 
accused pursuant to his military authority.  His Honour commented in obiter that an 
officer or a soldier, acting under the orders of his superior, would be justified by the 
orders if they are not necessarily or manifestly unlawful.12  In other words, the defence 
was recognised to exist in cases of illegal orders so long as the orders were not clearly or 
manifestly illegal.  This case marks the inception of the concept of a “manifestly illegal 
order”.     
 
That same year Willes J considered another superior orders plea in Dawkes v Lord 
Rokeby.13  This time, however, he did not use the notion of manifest illegality and, 

 
5 A Eser “Defences in War Crime Trials” in Y Dinstein and M Tabory (eds) War Crimes in International 
Law (1996), 254. 
6 G Solis “Obedience of Orders and the Law of War: Judicial Application in American Forums” (2000) 
15 Am U Int’l L Rev 481, 485. 
7 Ibid. 
8 L C Green, “Fifteenth Valdemar A Solf Lecture in International Law” (2003) 175 Mil L Rev 309, 311. 
9 Ibid.   
10 Ibid 312. 
11 (1866) 176 Eng Rep 781.   
12 Ibid 793.   
13 (1866) 176 Eng Rep 800. 
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therefore, seems to have contradicted himself.14  Instead, he held that if a soldier injures 
ordinary citizens or their property pursuant to a superior order, that order will not 
justify his actions unless it turns out to be legal.15   
 
The superior orders plea was also frequently raised in United States courts which, more 
often than not, paid special attention to English decisions.16  In Mitchell v Harmony17 
Chief Justice Taney of the United States Supreme Court held that a solider cannot 
justify himself for doing an unlawful act by producing the order of his superior.18  A 
somewhat contradictory view was expressed in McCall v McDowell where the court 
held:19

 
Except in a plain case of excess of authority  where a  f rst blush it is apparent and palpable to
the commonest understanding tha  the order is illegal, I cannot but think that the law should 
excuse the military subordinate when acting in obedience to the orders of the commander.  
Otherwise he is placed in the dangerous dilemma of being liable in damages to third persons for 
obedience to an order, or to the loss of his commission and disgrace for disobedience thereto.  
[emphasis added] 

, t i  
t

                                                

 
The court also found that between an order plainly legal, and one palpably otherwise, 
there is a wide middle ground where the ultimate legality of orders may depend upon 
circumstances and conditions of which it cannot be expected that the inferior is 
informed or advised.20  In such cases, the court held that justice demands that the order 
of the superior should protect the soldier.   
 
Both judgments were issued in the mid-nineteenth century by which time it became 
relatively common to codify national and multi-national military rules and thereby 
outlaw certain types of behaviour.  One of the more important codifications, and 
commonly regarded as the first general codification of the laws of war, was the Lieber 
Code (1863) promulgated as the military code for the Union Army during the 
American Civil War.21   
 
Although a comprehensive document containing 157 articles, the Lieber Code did not 
address the question of superior orders as a defence to violations of international law.  
The only mention of superior orders is made in Article 71 in relation to command 
responsibility rather than the responsibility of a subordinate.  Despite this, the 

 

r t

14 See I Brownlee “Superior Orders – Time for a New Realism?” [1989] Crim L R 396, 403 who explains 
this contradiction by the different contexts of the two cases – the first relating to a crime committed in 
wartime and the second to civil wrongs caused in time of peace.   
15 Ibid 811. 
16 L C Green, Superior O ders in National and Interna ional Law, (1976), 109. 
17 (1851) 54 US 115. 
18 Ibid 137. 
19 (1867) 15 Fed Cas 1235, 1240. 
20 Ibid 1241. 
21 Solis, supra note 6, 491. 
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American military court was faced with soldiers raising the defence.  The most famous 
case was that of Major Wirz, a Swiss doctor and commandant of a Georgia prisoner of 
war camp where an estimated 12,000 Union soldiers died.22  Wirz raised the defence 
arguing that, when mistreating the prisoners, he was only acting pursuant to his 
superiors’ orders.  Like Hagenbach and Axtell, Wirz was convicted and sentenced to be 
hanged.23  He was the only soldier on either side of the Civil War to be executed for a 
war crime.24   
 
Accordingly, it would appear that in the mid-nineteenth century, the standard for the 
United States and Great Britain was very similar.  Initially, obedience to orders could 
not be a defence where the orders were illegal.  In practical terms, this meant that 
superior orders could not be a defence at all since it would only arise in cases where the 
orders turned out to be unlawful and, as a result, a crime had been committed.  The 
courts eventually softened, however, and started to accept the defence even where 
orders were illegal, so long as they were not manifestly illegal.   
 
In essence, what became more important than the illegality of the order was the 
soldier’s knowledge of that illegality.  In other words, the soldier could not be relieved 
from responsibility on the basis that he was given an order if he knew that order was 
illegal; or if he should have known it to be so because the order was so palpably illegal 
as to be clear to anyone.   
 
Many other countries approached the defence in a similar manner.  In fact, the common 
law case most frequently referred to on the issue of superior orders was decided by a 
South African court in R v Smith.25  Smith was a soldier who, acting on the orders of his 
superior during the Boer War, killed a native for not performing a menial task.  
Solomon J commented, in obiter, that if a soldier honestly believes he is doing his duty 
and the orders are not so manifestly illegal that he must have known they were 
unlawful, the soldier is able to hide behind those orders.   
 
This case is widely regarded as the first to introduce the test based on the notion of the 
“manifestly illegal order”.26   In addition, Solomon J’s dictum is treated in common law 
jurisdictions as a guiding principle in this area of law.   
 
In the years preceding World War I the world began to show more interest in the 
codification of laws of war, as was done in the Lieber’s Code.  Accordingly, the Hague 
Conferences of 1899 and 1907 went a step further in promoting peace.  Despite many 

                                                 

l

22 K Keith, “Rights and Responsibilities: Protecting the Victims of Armed Conflict” [1999] 48 Duke L J 
1081, 1100. 
23 No judgment was issued as it was a military trial.  
24 Solis, supra note 6, 492. 
25 (1900) 17 SC 561. 
26 But note that the phrase was first coined by Willes J in Keigh y v Bell.   
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problems and disagreements amongst the attending states, the conferences did 
experience some success in adopting resolutions defining the rules of conduct in 
modern warfare.  Once again, however, despite many national case law precedents, the 
defence of superior orders was neglected.   
 
Nevertheless, in 1906 a prominent British international law professor, Lassa 
Oppenheim, published the first edition of his leading treatise on international law.27  In 
it he addressed the issue of superior orders and stated that soldiers who commit 
breaches of law whilst following orders should be exempt from liability as it is the 
superiors alone who must carry the responsibility.  He repeated this in the book’s 
second edition of 1912.   
 
This proposition contradicted not only the standards developed in cases such as 
Hagenbach, Dawkes and Mitchell where the defence was denied completely, but also 
the middle ground cases such as Smith and McCall which denied the defence only in 
certain circumstances.  Obedience to superior orders suddenly constituted an absolute 
defence in that, no matter how morally abhorrent the order was, the soldier who carried 
it out was not responsible for his actions.   
 
This inconsistency, however, was ignored by the weight of scholarly opinion and 
Oppenheim became responsible for bringing about a great change to the soldiers’ 
obedience defence.28  He drafted the British Manual of Military Law issued in 1914 and, 
in Article 443, repeated his proposition that obedience to orders is a complete 
defence.29  The General Staff of the United States Army followed suit and adopted the 
same position in Article 366 of the Rules of Land Warfare also issued in 1914.30  With 
this act both nations stridently rejected the military and civilian law of previous years.31 
Curiously, Imperial Germany, widely thought to encourage absolute and blind 
obedience within its army, employed a less forgiving rule, one much more in tune with 
the holding in McCall and Smith.32   
 

B World War I 
 
At the conclusion of World War I, an attempt was made to prosecute war crimes by an 
international tribunal.  The reason behind this decision was the outrage of European 

                                                 
27 M Schmoeckel, “The Internationalist as a Scientist and Herald: Lassa Oppenheim” (2000) 11 EJIL 699, 
700. 
28 Solis, supra note 6, 494. 
29 M R Lippman, “Humanitarian Law: the Development and Scope of the Superior Orders Defence” 
(2001) 20 Penn St Int’l L Rev 153,159. 
30 Ibid 160 
31 However, it is important to note that military codes are meant to serve as guidance for the officers only 
and are not binding as law.  They are only authoritative to the extent that they conform to the law.  See 
Green, supra note 16, 266. 
32 Solis, supra note 6, 495. 
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countries caused by particularly brutal tactics, such as rape and torture, employed by 
Germans during their occupation of Belgium.33   A Commission on the Responsibility 
of Authors of the War and on the Enforcement of Penalties was created in order to 
study the issue of accountability for the war, investigate the breaches of the laws of war 
and draft a proposal for the establishment of a tribunal to try the offences.34   
 
The Commission also addressed the issue of superior orders.  It declared that military 
personnel as well as civilians should not be relieved of responsibility by the fact that a 
superior has been convicted of the same offence.35  However, at the same time, it was 
reluctant to adopt a clear position on superior orders advising that the court should 
decide, on a case by case basis, whether a plea of superior orders is sufficient to acquit a 
person charged with breaching the laws of war.36   
 
The American representatives, whose military had of course adopted Oppenheim’s 
views on the defence, expressed reservations concerning the extension of criminal 
responsibility to soldiers obeying orders.  More specifically, they objected to charging, 
without distinction of rank, enemy authorities who, due to lack of knowledge, 
authority or duty, failed to prevent violations of laws of war.37  In the end, the United 
States and the United Kingdom opposed the creation of the new tribunal as well as the 
promulgation of new laws or penalties.   
 
The Commission disassociated itself from the position held by the united Anglo-
American front.  Nevertheless, the issue remained unresolved and the tribunal was 
never established.  The lack of consensus among the Allies, the Germans’ refusal to 
surrender the persons accused of war crimes, and strong misgivings about the fact that 
no precedent existed for creation of such a tribunal, all contributed to the failure of the 
proposal.38   
 
Even though the idea of an international tribunal was ultimately rejected, the 
Commission still pushed for criminal prosecutions of individuals allegedly responsible 
for war crimes.  After all, in the Treaty of Versailles Germany recognised the right of 
Allied powers to bring before military tribunals persons accused of violating laws of 
war.39  Despite this, Germany protested the trial of its nationals by foreign courts.  As a 
consequence, the Allied powers compromised and allowed Germany to prosecute a 

                                                 

t r

33 S Brownmiller, Against Our Will (1975), 25. 
34 H Hebel et al (eds), Reflec ions on the International C iminal Court (1999), 15. 
35 Lippman, supra note 29, 164. 
36 Ibid. 
37 Ibid 165. 
38 R Bierzanek, “The Prosecution of War Crimes” in C Bassiouni & V Nanda, A Treatise on International 
Criminal Law (1973), 563. 
39 Article 228 of the Treaty of Versailles.  The treaty can be accessed at 
<http://www.yale.edu/lawweb/avalon/imt/menu.htm> (at 26 June 2004). 
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select number of individuals in the Criminal Senate of the Imperial Court of Justice of 
Germany which sat in Leipzig.40   
 
Of the 896 alleged war criminals identified by the Commission the number of those 
accused by the Imperial Court shrank to forty five.  Of those, only twelve were actually 
prosecuted.41   
 
The two most famous cases in the context of the superior orders defence were both 
concerned with the sinking of hospital ships by German U-boats.  According to the 
laws of war and the Hague Conventions, such ships were protected so long as they 
were employed solely for medical purposes.42  The Court in both cases relied heavily on 
s 47 of the German Military Penal Code of 1872 which provided that a subordinate 
must obey orders but will be liable as an accomplice if he is aware of the criminality of 
the act ordered.43  This, of course, was a subjective test and later, during World War II, 
scholars argued that this standard was only slightly better than the absolute defence as 
it would be very difficult to prove or disprove the actual knowledge of subordinates 
invoking the defence.44  Nevertheless, and correctly so, the defence failed in some cases 
and convictions were in fact obtained.   
 
In the first case a submarine commander, Karl Neumann, was prosecuted for sinking 
the hospital ship Dover Castle which was transporting the sick and the wounded from 
Malta to Gibraltar.45  Six soldiers, all members of the crew, perished in the attack.  
Neumann argued that he had acted on the orders of the German Admiralty who 
informed him that the British hospital ships were being utilised for military purposes 
and should, therefore, be attacked.46  The Court acquitted Neumann relying on s 47 of 
the Military Code, holding that the German Admiralty and persons issuing the order 
were solely responsible.  The reason why Neumann could not be liable, the Court 
explained, was that he believed -- and was entitled to do so -- that the attack was not 
contrary to international law but rather a legitimate reprisal.47  Furthermore, Neumann 
had taken extraordinary measures to limit injury and death and had dutifully reported 
the assault on the Dover Castle thereby giving weight to the conclusion that his belief 
in the legality of the attack was genuine. 48  
 

                                                 
40 Solis, supra note 6, 498. 
41 Lippman, supra note 29, 166. 
42 Green, supra note 16, 266. 
43 Green, supra note 8, 322. 
44 Lippman, quoting Professor Sheldon Glueck, supra note 29, 176. 
45 Judgment in Case of Commander Karl Neumann Hospital Ship “Dover Castle” (1921) 16 AM J Int’l L 
704. 
46 Ibid 706. 
47 Ibid 707. 
48 For example, he had allowed ninety minutes to elapse between the firing of the first and the second 
torpedo to permit the evacuation of the sick and wounded.   
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The outcome was different in the Llandovery Castle case49.  In this case a group of 
soldiers, following the orders of their U-boat commander, opened fire on hospital ship 
survivors with the intention of concealing the fact that the ship was sunk in the first 
place.  This was required because the initial attack took place outside the geographic 
area mentioned in the German Reprisals Declaration of 1917, a fact known to the U-
boat commander who issued the order.50  The accused soldiers sunk at least two 
lifeboats and machine-gunned the survivors in the water.  Of a total complement of 
258, only twenty four survived.   
 
Similar to the Dover Castle case, the Court found the men not guilty of sinking the 
hospital ship as they were merely following the orders of their commander.  However, 
as far as the sinking of life boats and shooting of defenceless people was concerned, 
they were found guilty as accessories to homicide pursuant to s 47 of the Military 
Code.  The Court observed:   
 

It is certainly to be urged in favour of the military subordinates that they are under no obligation 
to question the order of their superior officer, and they can count upon its legality. … But no 
such confidence can be held to exist, if such an order is unive sally known to eve ybody, 
including also the accused, to be without any doubt whatsoever against the law.  As naval 
officers by profession [the accused] were all well aware … that one is not legally authorised to 
kill defenceless people. … They should therefore have refused to obey.

r r

                                                

51  [emphasis added] 
 
It would appear then that the Court modified the law stated in s 47.  The purely 
subjective test described in that provision became less subjective; instead a “safeguard” 
was introduced to ensure that subordinates could not get away with atrocities simply by 
claiming ignorance when it was obvious to all that such ignorance was impossible.52   
 
The Court also noted that to have refused to obey the order would have been very 
unusual since the accused all acquired a habit of obedience through their training.  
Accordingly, rather than allowing a complete defence, a recognition of mitigating 
circumstances in determining the punishment was justified.  The accused were 
sentenced to 4 years in prison.   
 
Another case in which the defence was denied was that of Major Benno Crusius.53  In 
that case, General Stenger was exonerated of issuing orders to execute wounded French 
prisoners of war -- the ruling being that he never actually issued such orders.  Rather, it 
was an informal warning given only in respect of those French soldiers who were 
apparently known to feign being wounded and then attack from behind.  These 

 
49 Judgment in Case of Lieutenants Dithmar and Boldt, Hospital Ship “Llandovery Castle” (1921) 16 Am 
J Int’l L 708.   
50 Ibid 710.   
51 Ibid 722. 
52 Y Dinstein, The Defence of “Obedience to Superior Orders” in International Law (1965), 17. 
53 Lippman, supra note 29, 167.  
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“orders” were later implemented by Crusius indiscriminately and he executed a number 
of wounded French soldiers.  The Court found that Crusius mistakenly believed such 
orders were issued and was also unaware of the illegality of the non-existent order.54  
Given that the purely subjective test was found to have been satisfied, there was no 
need to use the manifest illegality safeguard as was done in Llandovery Castle.  
Surprisingly, however, Crusius was convicted of negligent manslaughter and sentenced 
to two years’ imprisonment.  Dinstein explains this discrepancy:55

 
Thus the Court departed, in effect, from the criterion set in [Llandovery Castle], and turned the 
manifest illegality factor from an auxiliary test into the principal touchstone of criminal 
responsibility.  It is doubtful, however, whether this transformation was accomplished by the 
judges intentionally; possibly, they simply recoiled subconsciously from the conclusion which 
ought to have flowed from their peculiar, “never – never – land” factual findings.  The offence of 
which Crusius was found guilty – manslaughter by negligence, of all things – and the lenient 
punishment meted out to him perhaps reflect the perplexity of the Court. 

 
Ultimately, these trials and convictions did not stand the test of time.  In fact, from the 
very start, they were labelled as insincere and biased.  Several months after their 
convictions, the Llandovery Castle defendants escaped from prison, apparently with the 
connivance of their jailers.56  Furthermore, in 1928, the Court annulled their 
convictions and, in 1933, when Hitler came to power, all war crimes convictions were 
quashed.57   
 
Nevertheless, all three cases proved to be important precedents in international law 
with respect to the superior orders defence.  This is despite the fact that they 
interpreted and applied principles of German national law.  Although the Dover Castle 
case ultimately ended in an acquittal, whereas Llandovery Castle did not, the Court’s 
approach to the defence was consistent.58  In general, the subordinate is not liable for 
carrying out the orders of his superior.  However, if the subordinate was aware that the 
orders contravened civil or criminal law he could not rely on the defence.  Whether or 
not the subordinate possessed the relevant knowledge could be determined by looking 
at the nature of the offences committed and whether or not they were manifestly 
illegal.   
 
What is ironic about these judgments, however, is that the law applied by the Court 
reflected the same approach that the United States and United Kingdom rejected in 
their own war manuals and peace negotiations preceding the trials.  In other words, it is 
likely that all the defendants would have been acquitted had they been prosecuted 

                                                 
54 Dinstein, supra note 52, 18. 
55 Ibid 18-19. 
56 Solis, supra note 6, 502.   
57 Lippman, supra note 29, 170. 
58 With the exception of the Crusius case, of course.   
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under the Anglo-American law.59  For all the valid criticism pointed at the Leipzig 
trials, the Court was in fact less lenient to the German soldiers than Anglo-American 
courts would have been.60  
 

C World War II 
 
In the inter-war period the numerous bilateral and multilateral treaties that came into 
existence remained once again silent on the issue of superior orders.61  Furthermore, the 
war manuals in the United States and United Kingdom remained unchanged.  The Act 
of State doctrine, even though falling out of favour, still held sway and military officers 
were still viewed as a personification of the state.62   
 
However, the more the Allies learned of the atrocities being committed by the Nazis, 
the more their opinions began to shift.  They realised that the failure of the Leipzig 
trials allowed Germans to disregard the Treaty of Versailles and, yet again, commit 
horrendous war crimes.  Consequently, a decision was made that this time the crimes 
would not go unpunished.  For that reason, international law became more accepting of 
individual criminal responsibility.  Even before the war ended, a debate about 
prosecutions started, including the issue of whether a superior orders defence should be 
allowed to German defendants.   
 
The legal scholars remained divided on the issue.  For example, Clyde Eagelton argued 
in 1943 that it was repugnant to expect that a subordinate, who would typically lack 
knowledge of the legal propriety of his actions and who risked immediate execution for 
disobedience, should be punished.63  Hans Kelsen agreed and noted the importance of 
discipline and obedience in the military as well as the fact that soldiers fighting for 
survival should not be forced to assess the legality of commands.64   
 
On the other hand, others argued that the defence should either be limited or denied 
completely.  Jacob Berger, a political scientist, argued in favour of the latter as it would 
be absurd to punish the occasional war crimes committed by well disciplined forces and 
then absolve perpetrators of systematic atrocities carried out pursuant to superior 

                                                 

l

59 One should bear in mind, however, that it was only the war manuals of the United States and the 
United Kingdom that gave superior orders a status of an absolute defence.  It is quite possible that the 
old common law cases, such as Keigh y v Bell would have been applied by the national courts of those 
two countries.  
60 This is well illustrated by the case of the US Navy Commander Morton.  The facts of that case are 
identical to those of Llandovery Castle.  Yet, Morton was honoured for his actions and presented with a 
Navy Cross. 
61 Solis, supra note 6, 505. 
62 Ibid 504.   
63 Lippman, supra note 29, 171.  
64 H Kelsen “Collective and Individual Responsibility in International Law with Particular Regard to the 
Punishment of War Criminals” (1943) 31 Calif L R 530, 556-558.   
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orders.65  Professor Sheldon Glueck noted that the approach adopted by Anglo-
American war manuals would render impossible the conviction of many Nazi war 
criminals and suggested that the defence should be denied in those instances where the 
subordinate knew or had reason to know that the order was illegal.66

 
The horrific crimes committed during World War II, many under the guise of superior 
orders, also led to a fundamental change in Oppenheim’s treatise.  By this time 
Oppenheim had died and Professor Hersch Lauterpacht was the editor in charge.  His 
sixth edition suggested a reversal back to the pre-1906 standard; namely, that members 
of the armed forces are bound to obey lawful orders only and they cannot escape 
liability if they commit acts, in obedience to a command, which violate rules of warfare 
and “outrage the general sentiments of humanity”.67  It is unclear what might occur in 
cases where the general sentiments of humanity were not outraged and yet the orders 
violated rules of warfare.   
 
Lauterpacht justified this change on the basis of corresponding principles in English 
criminal and constitutional law, as well as the Llandovery Castle decision.  However, he 
also readily admitted that the main reason behind the change was the horrendous nature 
of the atrocities committed by the Nazi soldiers, many apparently pursuant to orders.   
 
Aside from a change in scholarly opinions, Allied forces also realised they could not 
continue to support the absolute defence if they were going to deny it to prospective 
German defendants in the upcoming trials.  Accordingly, in 1944, both the American 
and British armies modified their respective war manuals.  The British version, written 
by Lauterpacht himself, contained an almost identical standard to the one adopted in 
Oppenheim’s treatise.68  The amendment made to the American war manual was more 
generous and stated that individuals who violate laws of war may be punished but 
superior orders may be taken into consideration in determining culpability -- either by 
way of defence or in mitigation of punishment.69   
 
Other countries followed this trend and introduced similar legislation -- all in order to 
ensure that no potential defendant would be able to avoid responsibility by arguing that 
he was acting under superior orders.  France was one such country.  In contrast, 
German military law remained as it was during World War I -- that is, the subjective 
test postulated in s 47 of the German Military Penal Code of 1872.   
 
During the war, as Allies and various international bodies debated the issues 
surrounding the prospective trials, one of the subjects constantly on the agenda was the 

                                                 
65 Lippman, supra note 29, 172.   
66 Ibid 173.   
67 Green, supra note 8, 326. 
68 Green, supra note 16, 276. 
69 Ibid.   
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superior orders defence.  Lauterpacht himself submitted a paper to the International 
Commission for Penal Reconstruction and Development arguing that the defence of 
obedience to superior orders should be allowed only if the subordinate acted under 
compulsion or a legitimate mistake of law.70  He pointed out that when orders are 
found to be manifestly illegal there is no room for legitimate mistake of law.71   
 
The London International Assembly, formed in 1941 under the auspices of the League 
of Nations, produced a resolution in 1943 which proposed that obedience to orders was 
not a defence per se.  Instead, the orders of superiors should only be considered in cases 
where the subordinate was placed in a state of compulsion and, even then, only if the 
crimes committed were not so “obviously heinous that [they] could not be committed 
without revolting the conscience of an average human being”.72  In such cases, the 
subordinate could either be acquitted or have his punishment mitigated depending on 
the circumstances of the case.   
 
Another relevant international body was the United Nations War Crimes Commission, 
established in 1943 by seventeen states.  It too looked at the issue of the superior orders 
defence but decided not to lay down a rule as different states had adopted different 
standards.  Nevertheless, the Commission agreed that the mere fact of having acted in 
accordance with superior orders did not of itself relieve a person who had committed a 
war crime from responsibility.73   
 
Accordingly, in anticipation of the upcoming trials, non-governmental assemblies and 
international bodies all supported an abolition of the superior orders defence in cases 
where the orders were clearly contrary to the laws of war.  Where the orders did not 
possess such a quality, obedience could be variously considered as part of a plea of 
mistake of law or compulsion.  
 

D Nuremberg Charter and Trials 
 
Eventually, after extensive negotiations, the Charter of the International Military 
Tribunal at Nuremberg came into being in 1945.  The superior orders defence was 
addressed in Article 8.  This provision was a compromise between the American 
position -- which would have allowed the Tribunal to consider obedience to orders if 
justice so required (or within the purview of another defence) -- and the Soviet 
proposal which advocated absolute liability as well as no possibility of mitigation of 
punishment.74  Article 8 provides: 
 

                                                 
70 Dinstein, supra note 52, 104. 
71 Ibid 105. 
72 Ibid. 
73 Lippman, supra note 29, 177-178. 
74 Ibid, 110-116.   
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The fact that the defendant acted pursuant to order of his Government or of a superior shall not 
free him from responsibility, but may be considered in mitigation of punishment if the Tribunal 
determines that justice so requires. 

 
Obviously, as far as the attribution of responsibility is concerned, it is the Soviet 
attitude that prevailed here as the Article has the effect of abrogating the defence 
completely and thus imposing absolute liability.  Accordingly, no prospective defendant 
could be relieved from responsibility on the basis of obedience to orders, not even in 
the context of another defence such as compulsion or lack of mens rea.75  In order to be 
successful, those defences would have to be enough on their own, without any 
consideration being given to the fact of obedience to orders. 
 
This was a rigorous and inflexible approach to the defence that may be explained by the 
fact that the Nuremberg trials were intended for high-level officials in the German 
government and armed forces.  These officials all possessed wide authority and hence 
could not be said to have been subject to superior orders.76  Yet, it was conceivable that 
they might attempt to argue the defence, naming Hitler as their ultimate superior.  It is 
perhaps for this reason that the negotiating states wished to limit the defence as much 
as possible and clearly place it out of reach for the accused.   
 
However, it is exactly because high-level officials were to be on trial that there was no 
need to adopt such a strict approach.  This is because the superior orders defence as 
recognised by the common law and most national courts -- at least prior to the 
publication of Oppenheim’s treatise --clearly did not apply to the Nuremberg accused.  
First, the accused were mostly issuing, rather then following, the orders in question.  
Secondly, assuming they were in fact following orders, these defendants were far from 
simple soldiers and, therefore, all too aware that the laws of war were being violated.  
Finally, and most importantly, the illegality of the orders sought to be relied upon was 
so manifest and clear that knowledge would have been imputed anyway.    
 
One must wonder, then, if it was the major change in 1906 and the publication of 
Oppenheim’s treatise that, in effect, led to the doctrine of absolute liability in 1945.  
The Allies were fully aware of the Anglo-American approach and the fact that, from 
1906 to 1945, obedience to superior orders was an absolute defence in several countries.  
Coupled with the death of the ultimate German superior, namely Hitler, a defence in 
that form would have led to acquittals rather than convictions.  Hence, the Allies went 
from one extreme to the other.   
 

                                                 
75 Dinstein, supra note 52, 117. 
76 This fact has led some scholars to argue that defence of obedience to superior orders was not abolished 
as a result of the Nuremberg trials but merely excluded in very particular and unusual circumstances of 
the aftermath of the World War II.  In other words, there was no shift in international legal doctrine after 
the Nuremberg trials.  See H McCoubrey “From Nuremberg to Rome: Restoring the Defence of 
Superior Orders” (2001) 50 Int’l & Comp L Q 386, 391. 
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At the Nuremberg trials the superior orders defence was raised by a number of 
defendants.  Alfred Jodl, Chief of the operations Staff of the High Command, 
proclaimed that a man’s duty to his fatherland was the highest law and to fulfil it was 
the greatest honour.77  What is curious, however, is not that the defence was raised but 
that the prosecution team made its argument on the basis of the manifest illegality 
principle rather than on absolute liability.  For example, British prosecutor Hartley 
Shawcross stated in his closing statement that no rule of international law accorded 
immunity to individuals who obeyed orders which were “manifestly contrary to the 
very law of nature from which an international law has grown.”78  This seems to imply 
that immunity might be accorded when the orders in question were not manifestly 
contrary to law.   
 
Ultimately, because the defence was so rigidly proscribed, the Tribunal did not have to 
deal with it in great detail.  When addressing the arguments of defendants Alfred Jodl 
and Wilhelm Keitel the Tribunal stated that the defence was prohibited by Article 8.79  
The Tribunal then went on to rule that the “true test” is not the existence of the order, 
but whether moral choice was in fact possible.80   
 
Some scholars argue that this statement proves the defence was not entirely eliminated 
or disregarded by the Tribunal despite Article 8.81  However, it is more likely that the 
Tribunal had in mind a simple defence of compulsion, arising in the context of superior 
orders, where the role of obedience plays no role in the success of the ultimate 
defence.82  Indeed, the words used by the Tribunal justify no other explanation as it was 
the lack of moral choice, not the fact of obedience to orders, that was guiding the 
Tribunal.83   
 

E Tokyo Charter and Trials 
 
As far as the Charter of the Far East Tribunal at Tokyo was concerned, Article 6 
governed the issue of superior orders: 
 

Neither the official position, at any time, of an accused, nor the fact that an accused acted 
pursuant to order of his government or of a superior shall, of i self, be sufficient to free such 
accused from responsibility for any crime with which he is charged, but such circumstances may 
be considered in mitigation of punishment if the Tribunal determines that justice so requires.  
[emphasis added] 

t

                                                
 

 
77 See text accompanying note 1. 
78 Ibid. 
79 T Brewer “Theirs is not to Reason Why:  Some Aspects of the Defence of Superior Orders in New 
Zealand Military Law” (1979) 10 VUWLR 45, 52. 
80 Ibid. 
81 See, for example, Solis, supra note 6, 516. 
82 Dinstein, supra note 52, 150. 
83 Ibid 152. 
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Many jurists consider Article 6 to be coincident with Article 8 of the Nuremberg 
Charter84; yet it is clearly different.  As explained above, the Nuremberg Charter makes 
a sweeping assertion that obedience to orders shall not exempt one from responsibility.  
The Tokyo Charter, however, does not go as far and merely states that obedience to 
orders shall not “of itself be sufficient” to attain the same result.  It follows that 
obedience to superior orders, in conjunction with other facts, could now result in 
exemption from responsibility.85  This was a clear departure from the most extreme 
form of the absolute liability doctrine successfully promulgated by the Soviet Union.  
Nevertheless, the Tokyo Tribunal accepted the “true test” enunciated by the 
Nuremberg Tribunal arguing that the two Charters were in all material respects 
identical and hence there was no need to reason the matters anew. 
 

F Subsequent Nuremberg Proceedings 
 
After the major Nazi war criminals were dealt with, the Allies set out to prosecute 
other important Nazi offenders.  The basis for these proceedings was the Control 
Council Law No 10 (“the CCL”), promulgated by the Control Council of the four 
occupying powers in Germany.  A series of twelve trials took place in the American 
zone with some 191 defendants having been tried.  Aside from one trial in the French 
zone, no other trials were held under the CCL in any other zone of Germany.86   
 
The issue of superior orders was addressed in Article II(4)(b) of the CCL which was 
virtually identical, at least regarding the defence of superior orders, to Article 8 of the 
Nuremberg Charter.  Nevertheless, some of the judgments issued by the American 
Military Tribunal failed to follow the “true test” articulated by the international 
Tribunal and, in fact, reverted back to the manifest illegality test. 
 
The superior orders provision was first raised and discussed in the Einsa zgruppen 
judgment (United States v Otto Ohlendorf et al).  The Eisatzgruppen were killing 
squads that shadowed the Nazi troops as the latter swept through Russia.  These squads 
summarily executed over a million Jews, Gypsies, Communists, disabled, homeless and 
mentally disturbed individuals pursuant to the notorious Fuhrer Order.

t

                                                

87  Naturally, all 
the defendants raised the issue of superior orders.  They argued that neither the 
Nuremberg Charter nor the CCL could change the pre-existing law which recognised 
the defence -- that law being amply summarised in Anglo-American war manuals prior 
to 1944.88  In essence, the accused argued that not only were the recent modifications to 

 
84 See for example McCoubrey, supra note 76, 389.   
85 Dinstein, supra note 52, 157.   
86 H King, “The Legacy of Nuremberg” (2002) 34 Case W Res J Int’l L 335, 342. 
87 M Lippman “Conundrums of Armed Conflict: Criminal Defences to Violations of Humanitarian Law 
of War” (1996) 15 Dick J Int’l L 1, 20. 
88 Ibid. 
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Anglo-American war manuals made in anticipation of the prosecutions, but the Allies 
were attempting to use them retroactively. 
 
Another argument by the defence was to claim that an element of compulsion was 
present in that the soldiers who disobeyed the Fuhrer Order would probably have been 
shot.89  However, this argument only served to reinforce the absolute liability doctrine 
as it did not depend on obedience to superior orders for its success.90  In essence, it was 
a completely separate defence, that of duress or compulsion.   
 
The panel of three American judges first observed that the obedience of a soldier is not 
the obedience of an automaton -- the soldier is a “reasoning agent” after all.91  
Furthermore, it was a widespread fallacy to think that a soldier is required to do 
everything that his superior commands him to do.92  Otherwise, a sergeant could order 
a corporal to shoot a lieutenant, the lieutenant could order the sergeant to shoot a 
captain, the captain could order the lieutenant to shoot a colonel and, in each instance, 
the executioner would be absolved of blame.93

 
The Tribunal further found  that a subordinate is bound to obey only those orders that 
are within a superior’s scope of command so that the subordinate who voluntarily 
carries out an illegal order must establish excusable ignorance.94  However, this 
ignorance cannot be pleaded when the command given is “manifestly beyond the scope 
of the superior’s authority.”95   
 
It is immediately obvious that this assertion sounds very much like the manifest 
illegality test and, in turn, contradicts the very strict absolute liability position stated in 
Article II(4)(b) of the CCL.  It does so because it implies that excusable ignorance can 
be pleaded when the command in question is not manifestly beyond the scope of the 
superior’s authority.   
 
Regarding the compulsion argument, the Tribunal held that individuals carrying out 
illegal orders must show that the harm caused by obeying was not disproportionately 
greater than the crime resulting from disobedience.96  The applicable test was to inquire 
whether the subordinate acted under coercion or whether he himself approved of the 
order -- if the latter, the plea of superior orders must fail.97

                                                 
89 Dinstein, supra note 52, 171. 
90 Ibid.   
91 Ibid 179. 
92 Ibid 178.   
93 Ibid. 
94 Green, supra note 8, 331. 
95 Ibid. 
96 This, however, did not mean that an individual was required to forfeit his own life in order to avoid 
committing a crime.  Ibid. 
97 Ibid. 
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It would seem then that the Einsatzgruppen Tribunal invoked elements of both 
compulsion and ignorance of illegality of an order as possible tests for determining a 
defendant’s culpability.  The former, of course, was a reference to “the true test” as 
established by the Nuremberg Tribunal.  It is, in fact, a completely different defence -- 
that of compulsion invoked in the factual setting of superior orders -- which was not 
dependant on obedience to orders for its success.  The latter, on the other hand, could 
not be justified by the previous Nuremberg and Tokyo judgments nor could it be 
allowed by virtue of Article II(4)(b).  Accordingly, even though the Tribunal did not 
create an absolute and automatic defence, it did make allowance for it in some cases 
which, of course, was contrary to Article II(4)(b). 
 
The defence was further discussed in the Hostage case (United States v Wilhelm List et 
al).  The defendants were charged with the murder of hundreds of thousands of 
civilians in Greece, Yugoslavia and Albania -- all killed in retaliation for persistent 
attacks by Yugoslavian and Greek partisans.  A system of ratios was introduced so that 
for every German soldier killed, between fifty and one hundred civilians were executed 
in retaliation.98

 
As in the Eisantzgruppen case, the defendants argued that the superior orders defence 
was a widely recognised principle of international law, as illustrated by Anglo-American 
military codes prior to 1944, and could not be revised by the unilateral action of the 
Allied powers.  The Tribunal dismissed this argument and stated that Anglo-American 
adoption of Oppenheim’s position did not have the effect of enshrining that position as 
a rule of international law.99  In fact, different nations had different views on the 
defence and hence there was no basis for declaring that such a defence was ever a part of 
customary international law.100  The Tribunal went on to agree with the Einsatzgruppen 
judgment and held that subordinates are bound to obey lawful orders only; if the 
illegality of the order was not known to the subordinate, and he could not reasonably 
be expected to know of its illegality, the wrongful intent necessary for the commission 
of the crime does not exist.101   
 
Again, this test appears similar to the manifest illegality test and runs contrary to the 
very clear provision of Article II(4)(b). The article does not recognise the defence in 
cases where the orders are illegal -- even if not manifestly illegal.   
 

                                                 
98 Lippman, supra note 29, 193. 
99 L C Green “The Defence of Superior Orders in the Modern Law of Armed Conflict” [1993] 31 Alb L 
R 320, 326. 
100 Ibid.   
101 C Garraway “Superior Orders and the International Criminal Court:  Justice Delivered or Justice 
Denied” (1999) 836 Int’l L R Red Cross 785. 
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In the High Command case (United States v Wilhelm von Leeb et al) leading members 
of the Nazi officer corps were found guilty of following a string of criminal commands, 
mainly relating to summary executions of enemy soldiers.  The Tribunal discussed the 
issue regarding the knowledge of illegality.  The Tribunal held that a soldier is not a 
lawyer and cannot be expected to screen every order he receives.  However, as far as 
manifestly illegal orders are concerned, the subordinate is no longer entitled to rely on 
his superior and must refuse to obey the order.102  On the other hand, a subordinate 
cannot be held criminally responsible for a mere error in judgment as to disputable legal 
questions.103   
 
Once again, the Tribunal introduced the knowledge requirement through the back 
door.  However, this time the test was actually used to relieve the defendants of 
responsibility because some orders were found not to have been manifestly illegal as 
there was uncertainty as to their status in international law.104  This result should not 
have occured under Article II(4)(b) which clearly specifies that obedience to orders 
cannot be used to relieve a person of responsibility regardless of how illegal the orders 
are.    
 
Thus, it would appear that rather than applying the strict words of Article II(4)(b) or, 
at the very least, following the Nuremberg and Tokyo precedents, these three decisions 
allowed for a superior orders defence in certain situations. 105  The defence recognized 
by the Tribunal was not the absolute or automatic superior orders defence supported 
by Oppenheim, nor was it a mere factual ingredient of a completely different defence 
such as compulsion.  Instead, it was a restoration of the pre-Oppenheim common law 
position in which the knowledge of the illegality of the order, as well as the nature of 
that order, is relevant to the success or failure of the defence. 
 
The Tribunal did clarify the Nuremberg standard of “moral choice” and ruled that the 
defence of compulsion can be used in instances where defendants reasonably believe 
they are confronting immediate and imminent peril and where the harm resulting from 
compulsion was not disproportionate to the threat.106  However, as discussed earlier,107 
and contrary to opinions of many scholars,108 this defence did not ameliorate the 
blanket rejection of superior orders. Compulsion is, after all, a separate defence and 

                                                 
102 Dinstein, supra note 52, 186.   
103 Ibid 185. 
104 These orders related to use prisoners of war in construction of fortifications in non-dangerous areas.  
Ibid 187.   
105 See, however, Brewer, supra note 79, 53 who explains these cases by arguing that the “moral choice” 
test referred to in the main trial goes to the unlawfulness of the order so that a subordinate only has a 
moral choice if an order is manifestly unlawful because in such cases he would inevitably be aware of the 
illegality.   
106 Lippman, supra note 87, 34. 
107 See supra part 2.4. 
108 Solis, supra note 6, 517. 
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remains independent of the superior orders defence.  Rather, with compulsion the 
emphasis is on moral choice, immediate and imminent peril and proportionality -- all of 
which may arise in circumstances where there are no superior orders. In other words, if 
there is no evidence of compulsion, a plea of superior orders will not have any bearing 
on the proceedings.109   
 

G Other CCL Prosecutions 
 
Aside from the above trials, numerous other World War II era proceedings were held 
before national military tribunals under the purview of the CCL.  The trials were 
concerned mainly with low-level combatants who executed narrowly cast and 
configured commands and for whom the courts often showed sympathy by mitigating 
their punishment.110   In almost all these cases the absolute and automatic Oppenheim-
style defence of superior orders was rejected.111  Instead, as at Nuremberg, the 
knowledge of the illegality of the order or a defence of compulsion appeared to be 
required.   
 
One notable exception, however, does exist.  It concerns one of the defendants in the 
Wagner trial conducted by the Strasbourg Permanent Military Court.112  The public 
prosecutor at the Special Court at Strasbourg, Ludwig Luger, was accused of complicity 
in the judicial murders committed by that Court.  He was automatically acquitted on 
the basis of Article 327 of the French Penal Code which allowed for a plea of superior 
orders as an exculpating circumstance in suitable cases.113  The Court found that Luger 
acted under the orders of his superiors for purposes that were within their province and 
Luger owed them obedience due to rank.114  Curiously, Luger was acquitted even 
though he admitted he was aware of a lack of evidence for the convictions and death 
sentences he helped procure.  This, according to Dinstein, is a unique case and an 
anomalous phenomenon which does not fall into line with other post World War II 
cases.115

 
Accordingly, the CCL trials show that courts struggled with interpretation and 
application of the absolute liability doctrine – especially in cases where the defendants 
were low-ranking members of the Nazi regime.  In fact, the courts frequently 
disregarded the strict words of Article II(4)(b) and reverted back to the pre-
Oppenheim days of the superior orders defence.   

                                                 

s f

109 A Bowers “A Concession to Humanity in the Killing of Innocents: Validating the Defences of Duress 
and Superior Orders in International Law” (2003) 15 WRLSI 31, 43. 
110 Lippman, supra note 29, 214. 
111 This repudiation, of course, does not translate into absolute liability.   
112 The United Nations War Crimes Commission, Law Reports of Trial  o   War Criminals, at 
<http://www.ess.uwe.ac.uk/WCC/wagner1.htm> (at 26 June 2004) 
113 Ibid. 
114 Ibid.  
115 Dinstein, supra note 52, 196. 
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H Post-War Domestic Prosecutions 

 
The wars in Korea and Vietnam forced American military courts to consider the 
defence of superior orders yet again.  In US v Kinder the defendant, Thomas Kinder, 
was convicted of killing a captured Korean civilian who was not violent or attempting 
to escape.  Kinder gave evidence that he was ordered to kill so as to scare other locals 
from entering the Air Force bomb dump and to boost troop morale.116  Kinder further 
conceded that he knew the order was illegal.  He was convicted and sentenced to life 
imprisonment which was later reduced to two years.   
 
The Board of Review approved the two-year sentence and held that no justification will 
lie if the crime is a result of an order manifestly beyond the scope of the superior 
officer’s authority and the order is so obviously and palpably unlawful, that no 
reasonable doubt could exist on the part of a man of ordinary sense and 
understanding.117  
 
This ruling was followed in the famous case of Lieutenant Calley.  In 1968, Calley’s 
platoon swept through the village of My Lai, shooting at everything that moved.  The 
civilians were rounded up and murdered in cold blood and Calley himself killed a young 
child and a priest.118  The estimated number of dead Vietnamese was 347, only three of 
which were confirmed Viet Cong.119   
 
Of the twenty five persons originally charged, only Calley remained as the rest were 
either acquitted or the charges against them dismissed.  At trial, Calley argued that he 
lacked mens rea because he acted in accordance with orders issued by Captain Ernest 
Medina.  The Court of Military Review first concluded that no order to kill defenceless 
women and children had been given by Medina.120  In any event, the Court held even if 
it existed, such an order would not have automatically relieved Calley of responsibility.  
Calley could not rely on the superior orders defence if the jury determined that he 
knew the order was illegal.  Furthermore, he could not be acquitted if the jury found 
that a man of ordinary sense and understanding would have known the orders to be 
unlawful.121   
 
Calley’s defence counsel accepted this objective test regarding Calley’s knowledge but 
argued that a “man of ordinary sense and understanding” standard was unfair to those 
with substandard intelligence; instead, a standard involving a person of the “commonest 
                                                 
116 Green, supra note 8, 336. 
117 Ibid. 
118 M Lippman “War Crimes: The My Lai Massacre and the Vietnam War” (1993) 1 San Diego Justice J. 
295, 309. 
119 Ibid.   
120 Ibid 323. 
121 Ibid 324. 
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understanding” was more appropriate to the demands on a soldier in war time.  The 
Court dismissed this argument and ruled that “the ordinary sense and understanding” 
test was set forth in military manuals and was precedent.  In any event, the Court 
determined that adoption of the lower standard would not insulate Calley from 
liability.122   
 
In Chief Military Prosecutor v Malinki an Israeli Military Court of Appeal dealt with a 
murder of 43 Arab residents of Israel by eight Israeli policemen, all convicted of murder 
in the lower court.123  These events took place during a curfew imposed on the village of 
Kafr Qassem and, according to Malinki, pursuant to orders to shoot anyone who 
violated the curfew.  The victims were villagers returning to the village from working in 
the fields, in a peaceful fashion and completely unaware of the curfew order.   
 
The Court held that this order to shoot innocent and peaceful people was nothing short 
of an order to commit the crime of murder.124  The Court referred to a soldier’s 
dilemma when required to obey an illegal order and noted three possible solutions; 
namely, the imposition of strict liability, the recognition of superior orders as an 
absolute and automatic justification, or the compromise position whereby soldiers 
should obey all but manifestly illegal orders.125  The last approach was preferred by the 
Court which then proceeded to endorse the lower court’s definition of the nature of 
“manifest illegality”:126

 
The distinguishing mark of a “manifestly unlawful order” should fly like a black flag above the 
order given, as a warning saying “Prohibited”.  Not formal unlawfulness discernible only by the 
eyes of legal experts, is important here, but a flagrant and manifest breach of the law, definite 
and unnecessary appearing on the face of the order itself. 

 
This is, of course, an objective standard, where the order must be “clearly and obviously 
illegal for every man of average common sense” and the soldier’s subjective knowledge 
is less important.127  In applying this test, courts may take into account evidence 
concerning the circumstances under which a subordinate carried out an order, including 
his knowledge, beliefs and any honest but reasonable mistakes which might have 
influenced his behaviour.128  Having considered all these elements the Court acquitted 
two of the eight defendants because, in their individual situations, the order was sudden 
and unexpected and they had no time to weigh and balance the legality of the 
command.129

                                                 
122 Ibid 326. 
123 Green, supra note 16, 99.   
124 Ibid 100. 
125 Ibid 101. 
126 As quoted in S Yeo “Mistakenly Obeying Unlawful Superior Orders” (1993) 5 Bond L R 1, 8. 
127 Green, supra note 16, 102. 
128 Lippman, supra note 29, 226. 
129 Ibid. 
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In 1961, the District Court of Jerusalem tried Adolf Eichmann, a famous Nazi official, 
on fifteen separate counts, including crimes against the Jewish people, crimes against 
humanity, war crimes, and membership in a hostile organization.  Eichmann’s defence 
was that everything he did was in accordance with orders from his superiors.  However, 
according to the Israeli Nazi and Nazi Collaborator’s Law, the superior orders defence 
was inapplicable to individuals prosecuted under war crimes statutes.130  Accordingly, 
Eichmann was convicted and executed.   
 
As far as the superior orders defence was concerned, the Court quoted extensively from 
Malinki.  It referred to the manifest illegality approach as a “golden mean approach” 
and accepted Malinki’s definition of what constitutes a “manifestly illegal order”.  It 
found that Eichmann knew well the orders he had been given were manifestly 
unlawful.131   
 
Finally, in the Border Guards Prosecution case, two East German border guards were 
convicted of unlawful homicide because they shot a man attempting to jump over the 
Berlin Wall.132  The guards were under orders to prevent escape and, if necessary, to kill 
those attempting to escape.  Under East German law, the superior orders defence was 
unavailable if the command represented a manifestly gross violation of fundamental 
concepts of justice and humanity.133  The Court held that the order was manifestly 
illegal and the fact that the two guards were unaware of this was not controlling.134  
Accordingly, even though the manifest illegality of the order did not translate into a 
subjective knowledge of that illegality, the guards were nevertheless found guilty.   
 

I ICTY and ICTR Prosecutions 
 
In 1993, in response to reports of atrocities committed in Bosnia and Herzegovina, the 
U.N. Security Council unanimously adopted Resolution 808.  This Resolution 
authorised the establishment of a war crimes tribunal which was to be specifically 
concerned with identifying and trying the perpetrators of war crimes in the territory of 
the former Yugoslavia.   The Council established the tribunal (“the ICTY”) on 25 May 
1993 and unanimously adopted a Statute developed by the Secretary-General which was 
to govern the operation of the ICTY as well as various crimes and defences within the 
ICTY’s jurisdiction.135  

                                                 
130 Dinstein, supra note 52, 207. 
131 The judgment may be accessed at <http://www.nizkor.org/ftp.cgi/people/e/ 
eichmann.adolf/transcripts/Judgment> (at 26 June 2004) 
132 M Gabriel “Coming to Terms with the East German Border Guards Cases” (1999) 38 Colum J 
Transnat'l L 375, 384. 
133 Lippman, supra note 29, 230.   
134 Ibid. 
135 J O’Brien, “The International Tribunal for Violations of International Humanitarian Law in the 
Former Yugoslavia” [1993] 87 Am J Int’l L 639, 642. 
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Not long after the establishment of the ICTY, the Security Council created the second 
ad hoc tribunal concerned with prosecutions of persons responsible for serious 
violations of international humanitarian law in the territory of Rwanda (“the ICTR”).136  
Likewise, a statute was adopted listing the crimes and defences available at the ICTR. 
 
Both statutes contain identical provisions dealing with the superior orders defence.  In 
fact, the two Articles directly mirror Article 8 of the Nuremberg Charter.137  The 
commentary in the Secretary-General’s report on Former Yugoslavia clarified the 
position by stating that superior orders cannot absolve a defendant of criminal 
responsibility and, therefore, should not be considered a defence to criminal liability.  
However, such orders may be recognised in mitigation of punishment in connection 
with other defences such as ”coercion or lack of moral choice”.138   
 
Obviously, then, this standard is identical to the one set by the Nuremberg Tribunal 50 
years earlier.  Liability is absolute and the fact that superior orders played a part in the 
commission of a crime is only relevant to the mitigation of the sentence and, only then, 
if there is an element of compulsion present.  In other words, obedience to orders is not 
an independent defence or a defence per se but amounts only to a factual consideration 
relevant to another defence.139   
 
It is therefore curious that even at the time of the adoption of the ICTY Statute, the 
American permanent representative, Madeleine Albright, declared that the defence was 
available to the accused where he did not know of the illegality of the order and a 
person of ordinary sense and understanding would not have known the order to be 
unlawful.140

 
As fate would have it, one of the first cases before the ICTY presented the Tribunal 
with an opportunity to address the issue of superior orders.  In the Erdemovic case141 
the accused soldier confessed to a journalist that he had participated in what is now 
known as the Srebrenica massacre, executing a number of Muslim men and boys.  
Appearing before the ICTY’s Trial Chamber he plead guilty but added that he was 
forced to kill by his superiors or he would have been shot himself.  The Trial Chamber 
addressed the defences of superior orders and duress. Swayed by the Secretary-
General’s Report, the Trial Chamber held that the requirements for invoking the duress 
defence are strict and will usually only be taken into account as a mitigating factor, and 
                                                 
136 Y Beigbeder, Judging War Criminals (1999), 169. 
137 Article 7(4) of the ICTY Statute and Article 6(4) of the ICTR Statute. 
138 Lippman, supra note 29, 233-234. 
139 S Yee “The Erdemovic Sentencing Judgment: A Questionable Milestone for the International 
Criminal Tribunal for the Former Yugoslavia” (1997) 26 Ga J Int’l L & Comp L 263, 287. 
140 Bowers, supra note 109, 35-36. 
141 Prosecutor v Erdemovic, IT-96-22-T (29 Nov 1996) and IT-96-22-A (7 Oct 1997); both trial and 
appeal judgments are available at <http://www.un.org/icty/cases/jugemindex-e.htm> (at 26 June 2004). 
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only then if there is evidence of a superior order.142  This is the exact opposite 
formulation of the defence to the one advocated in Einsatzgruppen because it makes 
the defence of duress reliant on the existence of superior orders.143  It is also a 
misrepresentation of the commentary in the Secretary-General’s Report. 
 
Erdemovic was eventually sentenced to 10 years’ imprisonment.  Because of his 
qualified and vague plea, however, the case was appealed and eventually remitted back 
to the Trial Chamber.   
 
On appeal and before remitting the case, the majority of judges found that duress does 
not afford a complete defence to a soldier charged with a crime against humanity or a 
war crime.  Stephen and Cassese JJ dissented and were prepared to find that, under 
certain limited conditions, duress could operate as a complete defence to such crimes.144  
The Appeals Chamber also made extensive comments regarding the interplay between 
duress and superior orders.  The majority correctly observed that:145

 
Superior orders and duress are conceptually distinct and separate issues and often the same 
factual circumstances engage both notions, particularly in armed conflict situations.  We
subscribe to the view that obedience to superior orders does not amount to a defence per se but 
is a factual element which may be taken into con idera ion in conjunct on with other 
circumstances of the case in assessing whether the defences of duress or mistake of fact are made 
out.  [emphasis added] 

 

s t i

                                                

 
Once this distinction between superior orders and duress was made clear, the former 
lost all relevance and the Appeals Chamber focused on the defence of duress.  
Interestingly, however, Judge Cassese in his dissenting opinion remarked that if the 
superior order is manifestly illegal under international law, the subordinate is under a 
duty to refuse to obey it.146  This reference to a “manifestly illegal” order causes 
confusion as it implies that where the order is illegal, but not manifestly so, a soldier is 
entitled to obey it and cannot be subject to punishment.  The strict words of Article 
7(4), however, cannot sustain that proposition.  It is highly likely that the remark was 
made without realising the implications it had on Article 7(4).  
 
Aside from Erdemovic, the superior orders defence was not raised in any other ICTY 
or ICTR case.  This is probably because most defendants appearing before these 
Tribunals have been in positions of power as opposed to low-level combatants.  
 

 
142 See IT-96-22-T, paras 19 and 49-56.  
143 Bowers, supra note 109, 46. 
144 See a very good article on the topic by V Epps “The Soldier’s Obligation to Die when Ordered to 
Shoot Civilians or Face Death Himself” (2003) 37 New Eng L Rev 987.   
145 Supra note 145, joint and separate opinion of McDonald and Vohrah JJ, para 34.  
146 Ibid, separate and dissenting opinion of Cassese J, para 15. 
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III RATIONALE BEHIND THE DEFENCE OF SUPERIOR ORDERS 
 
As can be seen from the troubled history of the superior orders defence, it is the 
atrocities of World War II and the subsequent Nuremberg trials that provoked many 
scholars to start asking why soldiers who commit crimes should ever be excused on the 
basis of obedience to superior orders.  In fact, up to that point, national and military 
courts widely recognised obedience to orders as a defence, even though its use has been, 
at times, severely circumscribed.  Essentially, the defence became tainted by the fact 
that high-level Nazi officials attempted to use it to their advantage even though the 
orders they followed were illegal and grossly so.147   
 
However, as long as constraints are in place, the defence is entirely legitimate and for 
that reason should never have suffered the fate of an unfair association with the 
Nuremberg defendants.   
 

A Military Discipline 
 
The legitimacy of the superior orders defence lies first and foremost in the rationale 
behind, or the reasons for, its introduction.  It is now almost a truism to say that 
military discipline is essential to the survival and efficiency of any armed force.148  After 
all, the situations in which soldiers may find themselves, some involving extreme danger 
and the possibility of death, often require them to rely, almost blindly, on their 
superiors.149  Ultimately, it is the superiors who possess greater knowledge and 
expertise and, hence, may ensure the soldiers’ safety and the success of the mission. The 
unjustified disobedience of orders, on the other hand, may have the opposite effect.  
 
In addition, the fact that a soldier’s occupation sometimes requires them to risk death 
provides another reason for the law to excuse criminal conduct under orders.  Indeed, 
when facing death, often the only remaining cause motivating a soldier to step into 
combat is a deeply ingrained habit of strict obedience to superior orders, under all 
circumstances and without exception.150  If exceptions were readily allowed this habit 
would be weakened thereby reducing a soldier’s willingness to die for their army or 
their country. 
 
Finally, the argument is also made that having a highly disciplined and efficient armed 
force is something to be strived for because it offers us the best prospects for reducing, 
rather than encouraging, crimes and illegal behaviour.151  In other words, it is the 

                                                 
147 M Osiel Obeying Orders (1999), 60. 
148 Brewer, supra note 79, 45. 
149 M Osiel “Obeying Orders: Atrocity, Military Discipline, and the Law of War” (1998) 86 Calif L R 
939, 967. 
150 Ibid. 
151 Ibid 954. 
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undisciplined armed force that is more likely to begin committing crimes and atrocities 
in a wartime situation.  Furthermore, assuming strict discipline is a good thing, it would 
seem unfair, then, to require soldiers to question orders in certain circumstances.  This 
is especially true in cases involving low-level combatants who often do not have enough 
information, expertise or knowledge to properly assess the nature of every order given.  
After all, how may a conscript determine whether an act he is ordered to commit 
constitutes a crime or a legitimate reprisal?152  The commands given to such soldiers are 
usually narrowly cast on purpose, as the soldier may not have the skills to execute 
complex or broad commands.  To make matters more difficult, wartime orders 
regularly require conduct which in normal peacetime circumstances would be illegal and 
would subject its perpetrator to criminal liability.153   
 
Accordingly, to require anything less than strict obedience would put a soldier in a 
precarious position of having to probe and examine every order given -- thereby 
reducing the efficiency of the armed forces.  Osiel rationalises this phenomenon as 
follows:154

 
Rule consequentialism triumphs here.  The consequences of a rule requiring unwavering 
obedience to superiors, it is thought, yields [sic] better overall results than the effort to assure 
particularised justice in individual cases. 

 
B Supremacy of the Law 

 
However, it is also important to emphasise that military discipline does not necessarily 
require mindless or blind obedience.  Soldiers are not meant to be robots, responding to 
orders automatically and without a single thought.  The Einsatzgruppen tribunal was 
inevitably correct when it stated that the obedience of a soldier is not the obedience of 
an automaton and he is, therefore, not expected to respond like a piece of machinery.155  
After all, a soldier would instinctively know that an order to walk his superior’s dog or 
do grocery shopping for him is a private order, hence, invalid and should not be issued 
in any circumstances.  Furthermore, it is simply not true that unconditional or blind 
obedience has always been demanded of soldiers.  In fact:156

 
The oath of allegiance was always a confirmation of mutual commitment between the soldier and 
the sovereign.  Every form of oath contained a reference to legal norms.  In the past, this was 
usually martial law, which typically contained reference to Christian values.  It defined, in 
principle, the framework within which obedience was required.  

 
                                                 
152 Kelsen, supra note 64, 56-58.   
153 Osiel, supra note 149, 967. 
154 Ibid 968. 
155 W H Parks  “A Few Tools in the Prosecution of War Crimes” (1995) 149 Mil L Rev 73, 79. 
156 P Mertz “A Controversy:  Moral and legal Limitations on Military Obedience Versus the Demands of 
Combat” (1992) South African Defence Review; available at <http://www.iss.co.za/Pubs/ASR/ 
SADR4/Mertz.html> (at 26 June 2004). 
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In other words, legal norms and various moral values have always been a part of any 
successful army.  In fact, in modern history, only autocratic dictatorships have bound 
the armed forces to the political system or the political leader personally (Hitler and 
Mussolini are examples).157

 
The argument that soldiers have always been exposed to legal norms and moral values 
and are therefore able to make distinctions between legal and illegal orders is sometimes 
referred to as the doctrine of “intelligent bayonets.”158  It is usually put forward by legal 
writers who place more importance on the maintenance of the supremacy of law, 
enforcement of laws of war and individual responsibility, rather than the need for 
safeguarding military discipline and effectiveness.159  Often these writers take up an 
extreme position and argue that the defence of superior orders should not be available 
to soldiers at all because the supremacy of the law should always take precedence over a 
superior order. 
 
In theory, however, the two supposedly opposite positions of military discipline and 
supremacy of the law may actually complement each other. Osiel provides the 
following:160

 
The two contrasting positions … are, to some extent, conceptual constructions, ideal types.  
They lay out end points on the spectrum of views actually held by real people.  Each view has 
strengths and weaknesses.  Moreover, they need not always work in opposition.  Plato was 
surely wrong when he said that virtue of character is enough and that good men need no laws.  
Conversely, ‘accounts of justice, of good laws and institutions, have nearly always been allied 
with accounts of the virtues, of the characters of good men and women.’  Thus, two approaches 
can, in principle, be complementary.  Experience suggests, however, that there is a genuine 
danger that they will work at cross-purposes, each undermining the other. 

 
This is in line with the above assertion that military discipline does not always demand 
blind and unconditional obedience, particularly if the two sides are not endorsing 
extreme positions, or “ideal types” as Osiel calls them.  After all, the reason why the 
defence of superior orders is proving so problematic and controversial is that in any 
given wartime scenario, some people’s moral intuitions will be Kantian (that is, full 
responsibility regardless of the order) and others’ will be utilitarian (that is, limited 
responsibility depending on the knowledge of the soldier).161  Furthermore, a single 
person may have both Kantian and utilitarian moments, depending on the set of facts 
surrounding the soldier and the orders given.  In such cases it is not necessary to 
choose one moral theory over the other as universally true and always applicable; 
instead, both Kantian and utilitarian principles may be given variable weights depending 

                                                 
157 Ibid.   
158 N Walker, “On Excusing Colonel Priebke” (1997) NLJ 720. 
159 Brownlee, supra note 14, 397. 
160 Osiel, supra note 149, 959. 
161 Osiel, supra note 147, 106. 
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on the particular circumstances.162  Hence, taking up extreme positions is neither 
necessary nor very productive.   
 

C The Soldier’s Dilemma 
 
Theoretical debate aside, the two seemingly opposite positions discussed above do have 
the practical effect of forcing a moral dilemma on many soldiers.  A soldier is now 
required to both follow his superiors’ orders and comply with criminal law with its 
ingrained emphasis on individual responsibility.  No problems will arise if the two 
responsibilities coincide and, most of the time, they do.  However, as mentioned above, 
often wartime orders require conduct that in normal peacetime circumstances would be 
illegal and would subject its perpetrator to criminal liability.  It is at this point that the 
soldier is faced with a real dilemma. If he complies with the order and commits a crime 
he will be subject to punishment laid down by the criminal law. On the other hand, if 
he decides to disregard the order, he may be liable to penalties dictated by military law.  
There is a certain element of compulsion here because the soldier is forced to choose 
between two evils.  It is a situation well described by Dicey:163

 
[T]he position of a soldier is in theory and may be in practice a difficult one.  He may, as it has 
been well said, be liable to be shot by a court-martial if he disobeys the order, and to be hanged 
by a judge and jury if he obeys it. 

 
This choice of evils becomes even more taxing when the order demands a soldier to 
commit an act which is not branded as criminal by the law of his country, but which 
constitutes a crime under international law.164  The soldier who disobeys may be court-
martialled and sometimes severely punished, by his own nation.   
 
It is this very real dilemma that underpins the superior orders defence.  Arguably, a 
soldier who finds himself in this “catch-22” situation should be allowed to defend 
himself on the basis of superior orders. To not allow the defence creates the very real 
possibility that the soldier will face punishment no matter which choice he makes. A 
system that produces such a result is said to be  “tainted by an iniquitous inconsistency 
that is all but incredible.”165   
 
Yet, there is another complicating factor here.  The notion of a “soldier’s dilemma” 
assumes that the soldier in question is aware of the illegality of the order and thus 
cognisant of the two different types of obligation, each pulling him in the opposite 
direction.  One can imagine a different scenario, however, where there is no such 
awareness and the soldier simply complies with the order which appears to be legal on 
                                                 
162 Ibid 107. 
163 AV Dicey Law of the Constitution (10th ed, 1959), 303. 
164 P Gaeta “The Defence of Superior Orders: The Statute of the International Criminal Court versus 
Customary International Law” (1999) 10 E J I L 172, 173.   
165 Dinstein, supra note 52, 7. 
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its face and only later turns out not to be so.  Once again, the superior orders defence 
should at the very least provide some respite for such a soldier, as his ignorance serves 
to negate his mens rea to commit the crime.    
 
Seeing how this defence is laden with so many complex and conflicting issues, it 
becomes immediately obvious why the defence has been so problematic and 
controversial.  Various courts and countries have used different approaches to the 
defence – primarily depending on their willingness to alleviate the effects of the 
soldier’s dilemma.  These are discussed below. 
 

IV VARIOUS APPROACHES TO SUPERIOR ORDERS 
 
As can be seen from the previous discussion, there has been a frequent lack of 
consensus with respect to the superior orders defence.  Over the years, national and 
international courts have variously recognised the defence absolutely, abrogated it 
completely, or placed various conditions on its use.  Broadly speaking, three different 
approaches to the superior orders defence exist, all of which have been used at some 
point in time.    
 

A Absolute Defence 
 
The most famous proponent of the absolute or automatic defence of superior orders is 
Oppenheim, as elaborated in the first five editions of his treatise on international law.  
This approach is usually referred to as the doctrine of respondeat superior.  It provides 
that a soldier who commits an offence whilst following an order should be relieved of 
responsibility automatically, without any condition or qualification.  It is the superior 
who carries all the blame for issuing an illegal order whilst the subordinate is always 
vindicated.  Obviously, the reason for this approach is an unqualified concern for 
military discipline.  However, it has the practical effect of creating a separate regime 
outside the scope of the law for members of armed forces who commit crimes under 
orders. 
 
There are, of course, other deficiencies in this approach.  First, it ignores that human 
beings are autonomous individuals with reasoning faculties.  Additionally, it is under-
inclusive in that it fails to assign responsibility in cases where the soldier is aware of the 
illegality of the order, but nevertheless agrees with it and complies willingly and with 
fervour.166  Surely, in such cases obedience to orders should not be used as a shield to 
protect such individuals.   
 

                                                 
166 J Insco “Defence of Superior Orders Before Military Commissions” (2003) 13 Duke J Comp & Int’l L 
389, 393. 
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Fortunately, the absolute defence approach has rarely been embraced by national and 
international courts.167 It reached its peak in the early-twentieth century when 
supported by scholars such as Oppenheim.  As a result, it’s application was limited to 
mere policy adopted in Anglo-American war manuals.  And, despite such a policy in the 
military context, no American or English court ever accepted this absolute version of 
the superior orders defence.168  Accordingly, and as elaborated by the tribunal in the 
Hostage case, the fact that this position was adopted in various war manuals does not of 
itself mean that it became a rule in national or international systems.   
 

B Absolute Liability 
 
It was with the Nuremberg Charter that the absolute liability approach gained 
international recognition and approval.  It essentially provides that the defence of 
superior orders is absolutely prohibited whenever a soldier complies with an illegal 
order.  At most, obedience to superior orders may only serve as a mitigating factor for 
sentencing purposes.   
 
As mentioned, this approach is sometimes referred to as the “doctrine of intelligent 
bayonets” because it requires soldiers not to obey illegal orders. In turn, this requires 
they must first have knowledge of national and/or international law and, second, they 
must examine every order issued for any trace of illegality, no matter how minor that 
may be.   
 
The doctrine is diametrically opposed to the absolute defence because its main purpose 
is to safeguard the supremacy of the law, at the expense of military discipline.  Indeed, 
this is where the absolute liability approach faces the most criticism, as it completely 
fails to take into account the fact that a successful army is built on good discipline.  Its 
proponents correctly account for this criticism by arguing that discipline is relevant 
only when legal orders are issued and becomes inappropriate once illegal orders are 
involved.169   
 
Nonetheless, there are further criticisms of this approach.  For example, in contrast to 
the under-inclusive absolute defence approach, this defence has been deemed over-
inclusive because it ascribes moral blame to every subordinate, including those who are 
completely unaware of the illegality of the order.170   
 
Furthermore, the absolute liability approach assumes that the illegality of military 
orders is easily discernible in each and every case.  But, some orders are not obviously 

                                                 
167 R Jonassen “The Defence of Superior Orders in New Zealand Law:  A Soldier’s Dilemma?” (2002) 9 
AULR 643, 654. 
168 Insco, supra note 166, 392. 
169 Insco, supra note 166, 391. 
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illegal.  Indeed, as mentioned earlier, orders to low-level combatants are often narrowly 
cast on purpose.  In addition, low-level combatants have less access to the intelligence 
and overall command strategy upon which their orders are based and, hence, less 
information on which to determine the legality of the order issued.171  Finally, and most 
importantly, sometimes the law which soldiers are meant to uphold is itself unclear and 
unsettled.  Presumably, this problem might arise more often in cases where the law in 
question is international law.  Often international legal scholars fail to agree on which 
rules form a part of customary international law.   
 
Some legal writers also argue that this approach is nothing but a linguistic 
manipulation.172  Essentially, it asserts that soldiers are bound to obey legal orders only.  
However, this assertion eliminates the need for the superior orders defence which, by 
definition, only arises in cases where a crime has been committed pursuant to an illegal 
order.   
 
Finally, the only time this approach has been used successfully is during the Nuremberg 
and Tokyo trials.  However, the Nuremberg and Tokyo Charters were somewhat of an 
overreaction by the Allied powers to the horrific events that took place during the 
war.173  It is for that reason that many scholars now question the legitimacy of the two 
Charters, as well as the trials, as valid precedents in the context of the superior orders 
defence.174

 
C Middle Ground 

 
As suggested, neither of the two approaches above deals with the soldier’s dilemma 
particularly well.  Even though they are both simple bright-line rules, they both fail in 
practical application. The absolute defence approach is incompatible with national 
and/or international law and the absolute liability approach is inconsistent with the 
demands of military discipline.  Consequently, courts have developed a compromise 
whereby a soldier may rely on the superior orders defence in the event of an illegal 
order, unless the order he has followed is manifestly or palpably illegal.   
 
The reason why the soldier cannot rely on the defence in the case of a manifestly illegal 
order is that he cannot claim he was ignorant of the orders’ illegality which, because 
manifest, would have been clear to anyone.  In other words, the objective component of 
manifest illegality serves as a device to appraise the subjective knowledge of the 
subordinate.175  Viewed in this manner, the defence will be unavailable in cases where 

                                                 
171 Ibid. 
172 Ibid 392. 
173 See supra part 2.4 and note 76. 
174 See for example Brewer, supra note 79, 52; see also McCoubrey, supra note 76, 390; Brownlee, supra 
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the subordinate knew the orders to be illegal, even though they were not manifestly 
illegal.  In other words, the defence will be unavailable no matter how minor the 
illegality of the order, so long as the soldier is aware of it.  By the same token, it cannot 
be used in cases where the order was manifestly illegal but the subordinate, 
nevertheless, had no subjective knowledge of its illegality.176   
 
This solution is usually referred to as the “manifest illegality principle” and is aimed at 
adjusting the concurrent, conflicting demands of military discipline and the supremacy 
of law.177  It achieves this by allowing soldiers to assume the legality of their orders -- 
unless the illegality of those orders is obvious to any person of ordinary understanding.  
This adequately allows for military discipline. On the other hand, this limited defence 
also maintains the supremacy of the law by assigning culpability in cases where a soldier 
knew, or must have known, of the illegality of the order and hence had knowledge of 
the ethical choice178 open to him.   
 
The defence framed in this way also accounts for much of the criticism mounted 
against the two other approaches.  It is neither under nor over-inclusive in that it 
assigns liability in cases where there was actual knowledge of illegality, or such 
knowledge was legitimately presumed on grounds of manifest illegality.   
 
As far as the definition of manifest illegality is concerned, different courts have used 
different definitions.179  However, it can be said that the common denominator of all 
such approaches is that the orders are illegal on their face and not merely illegal in 
particular circumstances.180 In practical terms, this means that when a soldier must 
exercise a situational judgment in order to ascertain the lawfulness of the order, that 
order will not be deemed manifestly illegal.  As a result, the bayonets need not be 
particularly intelligent.181

 
Clearly, this approach accounts best for all the problems and dilemmas surrounding the 
superior orders defence.  It is probably for that reason that it has been, by far, the most 
widely accepted approach in both national and international trials.182

 

                                                 
176 But compare the Crusius case where despite the finding of subjective ignorance the Court held that 
guilt was established.  See supra part 2.2. 
177 Dinstein, supra note 52, 9. 
178 This, of course, assumes there is no element of compulsion or it is not strong enough.   
179 See for example the “black flag” definition in the Malinki case, supra part 2.8. 
180 Osiel, supra note 149, 974. 
181 See Osiel, supra notes 147 and 149, who argues that this is why the manifest illegality principle should 
be abrogated as it serves to discourage soldiers from evaluating orders and their consequences even in 
cases where it would be reasonable to expect the soldiers to do so. 
182 Jonassen, supra note 167, 658.f 
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V SUPERIOR ORDERS AND OTHER DEFENCES 
 
There has always been an element of compulsion in the superior orders defence 
stemming from the fact that a soldier is exposed to two different and diametrically 
opposing obligations.  With the manifest illegality approach there is also an underlying 
postulate of another defence, that of mistake, both of law and fact.183  This led some 
scholars, and even the ICTY Trial Chamber in Erdemovic, to confuse the elements of 
the superior orders defence with those of compulsion and/or mistake.  The relationship 
between these defences is, therefore, examined in more detail below. 
 

A Compulsion 
 
As discussed earlier184, a soldier who is issued an illegal order is subject to some degree 
of compulsion because he is placed in a difficult position and forced to choose between 
two evils – going before the court martial or the national (or international) criminal 
court.  Customarily, however, the defence of compulsion requires a threat to life or 
limb before it can be used to relieve the accused of responsibility.  Accordingly, a 
simple threat of a court martial will usually not be enough to satisfy the strict elements 
of the compulsion defence.  Nevertheless, one can envision facts such as those in 
Erdemovic where the orders are issued by a superior along with a threat to life or limb.  
This is the point at which the two defences overlap.   
 
However, even though they may overlap, obedience to orders and compulsion are 
entirely separate and distinct defences.  In other words, there is no necessary 
connection between them.  Superior orders may be, and usually are, issued without 
threats to life or limb.  Equally, compulsion may be raised independently of superior 
orders, for example, where the threat is issued by a fellow soldier.  This distinction was 
made clear by the ICTY Appeals Chamber in Erdemovic.185   
 
Accordingly, when the two defences do reach a point of overlap, both may be raised 
separately, insofar as they constitute valid defences under national or international law.  
Another option is to delegate obedience to orders to a position of a mere factual 
element:186

 
[I]nasmuch as a defence based on compulsion is admissible under positive international law, it 
seems to me that the fact of obedience to orders may be taken into consideration in appropriate 
cases side by s de with other facts within such a defence.  [emphasis added] i

                                                

 
Even though some orders may be issued without threats to life or limb, it is also true 
that many carry an implicit, if not explicit, threat of some kind -- a threat of court 

 
183 Insco, supra note 166, 394. 
184 See supra part 3.0. 
185 Ibid.   
186 Dinstein, supra note 52, 77. 
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martial being the most obvious example.  This is why one may view the defence of 
superior orders as a more expansive defence of compulsion; its wider scope reflected in 
the fact that it recognises the implied threat in the specific relationship between a 
soldier and his superior and relieves the former of responsibility as a result.   
 
One needs to distinguish, however, between this theoretical element of compulsion 
inherent in every single order and the compulsion that actually takes place in practice 
and is experienced by the soldier.  After all, in cases where the soldier agrees with the 
order and complies with it willingly and with fervour, it can hardly be said that any 
compulsion is taking place.   
 
Furthermore, applying this characterisation of the superior orders defence to the three 
approaches discussed above, it becomes clear that the two defences are in fact separate.  
If one accepts the absolute liability approach to the defence of superior orders, this 
issue never arises because the defence is essentially abrogated completely.  The accused 
is then left with the traditional defence of compulsion, assuming it is admissible in the 
first place.  However, as discussed previously, the defence of compulsion requires 
threat to life or limb and a “weak” threat such as that of court martial will not be 
enough.   
 
The doctrine of respondeat superior can then be seen as the most generous form of 
defence of compulsion because it has the potential of recognising this theoretical 
element of coercion in each and every case.  However, it is over-generous because it 
recognises the element of coercion even when it does not exist in practice, such as, for 
example, where the soldier actually agrees with the order and willingly complies with it.  
It is at that point that the defence reaches “logical impasse” as it is unable to explain 
why impunity is applicable when there is no compulsion.187

 
The manifest illegality approach is once again the middle ground.  On the one hand, it 
acknowledges threats that fall short of a threat to life and limb and therefore do not 
qualify for the defence of compulsion.  On the other hand, it is premised on the fact 
that compulsion will not necessarily be present in every single case of superior orders.  
What is more, it presumes that there is, in fact, no compulsion when the soldier knows 
the order is illegal, or the order is manifestly illegal.  The theory is that a soldier in that 
situation is not “compelled” to follow the order because no court martial or any other 
punishment should result out of disobedience of an illegal order.188   
 
That presumption, however, is wrong because it is simply not true in practice that every 
time a soldier knows of an order’s illegality he should not feel compelled to obey the 
order because there would be no punishment following disobedience.  Many regimes, 
such as Nazi Germany for example, punished soldiers for disobeying orders that were 
                                                 
187 See Dinstein, supra note 52, 57. 
188 Insco, supra note 166, 397. 
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clearly and manifestly illegal and were known to have been illegal by those complying 
with them.  Accordingly, the element of compulsion may be present despite the 
assumption that it would not be.   
 
Consequently, although it is somewhat easy to view a defence of superior orders as a 
more expansive defence of compulsion, this is not a complete picture.  As explained 
earlier, there will be situations involving superior orders but not a trace of coercion or 
compulsion, at least in practice.  The result is a total and complete separation of the two 
defences.  Simply put, the defence of compulsion is not the basis of the defence of 
superior orders.  
 
The interplay between the two defences is best illustrated by the following diagram.  I 
have used the manifest illegality version of the defence. 
 

 
Manifestly 
illegal orders  Illegal orders 
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One can see from the above diagram that all orders, whether legal (A2), illegal (A1) or 
manifestly illegal (C), may contain an element of compulsion (a1b, a2b and a1bc); be 
that compulsion in the form of threats to life or limb or simply a court martial.  On the 
other hand, these same orders may be issued with no such element of compulsion being 
present (A1, A2 and C).   
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The superior orders defence might potentially be open to those who find themselves in 
the “illegal orders” part of the circle (A1) including the area of overlap with compulsion 
(a1b) but excluding the small subset of manifestly illegal orders (C and a1bc).  For that 
subset, the defence of compulsion (insofar as it is a recognised defence) may be used to 
relieve soldiers of responsibility, but only where it overlaps with the defence of 
compulsion (a1bc).   
 

B Mistake 
 
The interaction between the defence of mistake and that of superior orders is somewhat 
different.  There is much confusion amongst legal scholars as to whether the two are 
completely separate and distinct or whether the superior orders defence is a part of the 
larger defence of mistake.   
 
One must bear in mind that this confusion arises only when the manifest illegality 
approach is used. This is because the manifest illegality approach introduces the notion 
of knowledge (or ignorance) of the legality of the order and, hence, the potential for 
mistake.  For that reason, any following references to the superior orders defence will 
denote the defence based on the manifest illegality principle. 
 
The issue does not come up in the context of respondeat superior, despite some 
writings to the contrary, because there is no inherent link between following superiors’ 
orders and mistake of law or fact.189  It is simply not true that in each and every case of 
obedience the subordinate is afflicted with ignorance of law or fact.  As for the absolute 
liability approach, the interplay between the two defences does not really exist because 
this approach does away with the defence of superior orders.   
 
The mistake discussed here may be either a mistake of fact or mistake of law.  The 
former may occur when the subordinate is unaware of, or mistaken about, the facts 
relevant to his assessment of the order’s illegality.  For example, a soldier may know 
that it is illegal to fire missiles at hospital ships but may be ordered to attack one 
nevertheless and assured that it is being used for transporting troops and weapons.  
After the order has been obeyed and the ship attacked, it becomes obvious that it was 
not carrying weapons after all.  These, of course, were the facts in the Dover Castle case 
where the issue of reprisals led the Imperial Court to acquit the defendant.   
 
As far as mistake of law is concerned, it arises in cases where the soldier obeys the order 
mistakenly believing it was legal.  For example, he may, pursuant to an order, fire 
missiles on a museum, mistakenly believing museums to be legitimate wartime 
targets.190

                                                 
189 Dinstein, supra note 52, 50. 
190 Insco, supra note 166, 395. 
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In both these cases, the manifest illegality principle serves to establish the soldier’s 
credibility and truthfulness regarding his claims of ignorance.  It is an objective element 
used to asses the reasonableness of the mistake.  If the orders issued were so manifestly 
illegal that no mistake, whether of law or fact, could possibly have taken place, the 
soldier will be found responsible for his actions.  In other words, evidence of 
unreasonableness of belief, or here, manifest illegality, will support the mens rea of 
knowing or intentional wrongdoing.191

 
Generally, at common law, the mistake of fact may operate as a defence in cases where 
it negates the mens rea element of the crime.192  On the other hand, ignorance of law 
will not excuse.  In other words, an honest and reasonable, but mistaken, belief that 
conduct is not criminal is not a defence.193  This despite the fact that ignorance of law 
may too, in some cases, negative the mens rea of an offence.   
 
The rationale behind this principle is twofold: first, everyone is presumed to know the 
law; and, secondly, no one should be permitted to substitute his view of the law for 
what the law really is.194  In essence, the legal community is reluctant to accept this 
defence because of the fear of abuse by defendants claiming ignorance.  There are, 
however, two exceptions to the “ignorance of law” principle.  These concern officially-
induced errors and ignorance of laws which have not been published or are non-
discoverable.195   
 
What then is the interplay between the defence of superior orders and the defence of 
mistake?  It seems to this author that there cannot be a superior orders defence without 
a mistake of either fact or law (or both) together.  In order for the defence to be 
available the accused must be unaware of the illegality of the order which can happen 
only through his ignorance of law or facts.  In other words, as soon as the soldier 
admits to having knowledge that the order was illegal, or the order is so manifestly 
illegal that he should have been aware of the illegality, the defence is denied.  Simply 
put, the defence is dependant on the presence of the mistake.   
 
Insco agrees and argues that the superior orders defence is simply an exemption to the 
principle that ignorance of law is not an excuse.196  This is particularly convincing when 
one takes into consideration the “officially induced error” exception which mirrors the 
superior orders defence in many ways.  Yeo also subscribes to this view and observes 
that the greatest reservation to recognising a defence of superior orders lies in the fact 

                                                 

 

191 Osiel, supra note 149, 977. 
192 Simester & Brookbanks Principles of Criminal Law (1998, 1st ed), 386. 
193 Ibid 398. 
194 Ibid 399. 
195 Ibid 403. 
196 Insco, supra note 166, 394.   
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that it constitutes this exception to one of the most recognised rules in the common 
law.197  However, this view is only partially true because the superior orders defence, 
when coupled with the manifest illegality principle, is more than just an exception to 
the famous principle – it is actually a subset of the defence of mistake.  It is simply a 
defence of honest and reasonable mistake, available in the factual context of armed 
forces, military discipline and soldiers’ duty to obey the orders of their superiors.198   
 
The following diagram illustrates this position: 
 

Manifestly 
illegal orders 

 
This time the diagram looks slightly different. First, it is only in the case of illegal 
orders (A2) that the defence of mistake and/or that of superior orders, may arise as 
there is no need for it when legal orders have been complied with.  Furthermore, the 
subset of manifestly illegal orders (C) is clearly separate from the defence of mistake 

                                                 
197 Yeo, supra note 126, 15. 
198 Ibid 8. 
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because such orders are deemed so clearly illegal that no reasonable mistake could ever 
take place.  As a result, the defence of obedience to orders is denied as well.   
 
It thus becomes obvious that it is only in the area of overlap between illegal superior 
orders and mistake (a2b) that the defence of superior orders will be available.  As far as 
the rest of the “illegal orders” area (A2) is concerned, the defence will be denied 
because such soldiers are not labouring under a mistake and will, therefore, be aware of 
the illegality of the order.  The diagram clearly illustrates the fact that there can be no 
superior orders defence without mistake of either law or fact or perhaps both.   
 
It is possible, of course, to envision cases where there is no mistake as to the legality of 
the unlawful order but the order is complied with nevertheless.  In such cases the 
accused will be precluded from arguing obedience to orders as a defence but may be 
able to raise the defence of compulsion provided the element of compulsion existed and 
amounted to a threat to life or limb.  If, however, the element of compulsion is not as 
strong, or the accused actually agreed with the order he knew, or ought to have known, 
was illegal, then neither compulsion nor the superior orders defence will be open to 
him.   
 
Dinstein agrees with this analysis and states:199  
 

[I]t seems that we may conclude that the fact of obedience to superior orders may be taken into 
account in appropriate cases for the purposes of defence, but only within the scope of other 
defences, namely, those of mistake of law and compulsion, insofar as the latter really constitute 
valid defences under international law.  The fact of obedience to orders does not constitute a 
condition precedent to the applicability of those defences, and it certainly does not form a 
separate defence of obedience to orders pe  se. r

                                                

… 
[I]f the defences of compulsion and mistake of law may be not merely in cases of obedience to 
orders, it stands to reason that the actual defence is that of mistake of law or compulsion, and 
not that of obedience to orders.  A reference to the fact of obedience to orders as a defence 
simply confuses the real issue. 
 

Dinstein then goes on to find the common denominator of mistake and compulsion in 
the lack of mens rea and concludes that the fact of obedience to orders is of secondary 
importance.  Instead, the rule that should be deduced is as follows:200

 
[T]he fact of obedience to orders constitutes not a defence per se but only a factual element that 
may be taken into account in conjunction with the other circumstances of the given case within 
the compass of a defence based on lack of mens rea, that is, mistake of law or fact or 
compulsion. 

 

 
199 Dinstein, supra not 52, 81-82. 
200 Ibid 88. 

 41



THE NEW ZEALAND POSTGRADUATE LAW E-JOURNAL (NZPGLEJ) - ISSUE 2 / 2005 

In other words, obedience to orders should not be a defence per se and even the 
modified version based on the manifest illegality approach should be rejected.   
 
The rejection of the manifest illegality approach is also advocated by Osiel who thinks 
it both uncertain and yet also too favourable to the armed forces.  He argues that the 
only orders deemed to be manifestly illegal by the courts will be those relating to 
atrocities.  This assertion is, of course, correct as it is based on previous case law dealing 
with the approach.  Accordingly, he argues that soldiers are given free reign to do 
whatever they like so long as they do not commit atrocities.  This is true, but one 
should also bear in mind that the manifest illegality approach is only a safeguard with 
respect to the soldier’s credibility and actual knowledge of legality (or illegality) of the 
order.  Accordingly, if the prosecution can prove that the soldier was aware of the 
illegality of the order, even if that illegality was not manifest, the soldier will be found 
guilty.  This author concedes, however, that the burden on the prosecution in such 
cases will be somewhat heavy as proving actual knowledge can be extremely difficult.   
 
Osiel also argues that the manifest illegality approach acts to discourage evolution and 
advancement of both the law and the attitudes of the armed forces.201  The former 
because the law almost always lags behind the development of new weapons systems so 
that their use, no matter how destructive and unnecessary, could not be considered to 
be manifestly illegal; and the latter because the soldiers are not encouraged to educate 
themselves as to both the military and national/international systems of law.202  Instead, 
Osiel argues, the solution is to use a single test of whether the soldier’s professed error 
about the legality of his orders was reasonable, all things considered.203   
 

VI  INTERNATIONAL CRIMINAL COURT 
 
In 1995 the United Nations General Assembly convened two committees to produce 
what was called a "consolidated text" of the Draft Statute for the Establishment of an 
International Criminal Court.204  The Committees met throughout 1995 to discuss 
major substantive and administrative issues and did not engage in negotiations or 
drafting.  They were replaced in 1996 by the Preparatory Committee on the 
Establishment of an International Criminal Court which met through 1998.  When the 
Draft Statute was completed it consisted of 116 articles with some 1300 brackets for 
optional provisions and word choices. 
 
In summer of 1998, the United Nations Diplomatic Conference of Plenipotentiaries on 
the Establishment of an International Criminal Court took place in Rome, its main task 

                                                 
201 Osiel, supra note 147, 991. 
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203 Ibid 1006. 
204 C M Bassiouni “Negotiating the Treaty of Rome on the Establishment of an International Criminal 
Court” [1999] 32 Cornell Int’l L J 443, 443. 
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being to discuss and debate the Draft Statute of the upcoming Court.  The participants 
of the Rome Conference numbered 160 states, thirty-three intergovernmental 
organisations and a coalition of 236 nongovernmental organisations.205   
 
The preceding chapters discussed the troubled history of the superior orders defence as 
well as the various theories and approaches offered by legal and military scholars in an 
attempt to establish some certainty in the defence.  Information of this type was 
available to participants of the Rome Conference in their efforts to solve the problems 
relating to the defence.  What then came out of the negotiations?  
 

A Drafting History 
 
During the conference, different political and regional groups formed amongst the 
delegates.  The so-called “like-minded” group comprised of 42 nations which included 
Canada, Germany and the United Kingdom206 and other, mainly middle powers and 
developing countries, a number of which had directly suffered from the crimes 
described in the Statute.207  As far as the defence of superior orders was concerned, this 
group favoured the absolute liability approach.  The German delegation in particular 
argued that under no circumstances should superior orders be allowed to free a 
subordinate from criminal responsibility.208  Thus, they strictly followed the absolute 
liability approach adopted by the Nuremberg, ICTY and ICTR Statutes. 
 
Other countries, particularly the United States, favoured some recognition of the 
superior orders defence and argued that the manifest illegality approach should be 
utilised.  They were concerned at the possibility of their soldiers being exposed to 
allegations and prosecution by the Court.  In support of this argument the United 
States contended that post-World War II national case law had superseded the 
Nuremberg standard.209   
 
After extensive negotiations on the issue a compromise was reached which adopted 
both positions to some extent.  
 

B Article 33 
 
Article 33 of the ICC Statute deals with the superior orders defence.  It provides: 
 

                                                 

ri t t

 

205 Ibid.   
206 The UK joined the group after Labour Party’s victory at the elections. 
207 G Robertson C mes Agains  Humani y (1999) 301. 
208 A Zimmerman “Superior Orders” in Cassese et al (eds) The Rome Statute of the International 
Criminal Court: a Commentary (1st ed; 2002), 967. 
209 Gaeta, supra note 164, 188. 
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1.  The fact that a crime within the jurisdiction of the Court has been committed by a person 
pursuant to an order of a Government or of a superior, whether military or civilian, shall not 
relive that person of criminal responsibility unless: 

(a) The person was under a legal obligation to obey orders of the Government or the 
superior in question; 

(b) The person did not know that the order was unlawful; and 
the order was not manifestly unlawful. 

2.  For the purposes of this article, orders to commit genocide or crimes against humanity are 
manifestly unlawful. 

 
The first thing to note is that the Rome Conference delegates obviously came to a 
conclusion that the superior orders defence should be a defence per se, rather than a 
subset of the defence of mistake.  Dinstein would have been disappointed.  The second 
broad observation is that, this time, the international community chose to adopt the 
manifest illegality approach as opposed to the absolute liability approach embraced in 
the Nuremberg Charter as well as in the ICTY and ICTR statutes. 
 
As far as the actual contents and structure of Article 33 are concerned, it starts with an 
assertion that obedience to orders shall not relieve the person of criminal responsibility 
unless three conditions are satisfied.  Accordingly, the presumption generally made by 
national and military legal systems that the defence exists has been reversed – the 
general rule is that it does not.  The burden of proof has, therefore, changed as well -- it 
is now up to the defendant to prove the existence of the three conditions, in particular 
that the order was not manifestly illegal.210  In addition, this means that any reference to 
the defence of superior orders would now constitute an exception.211  To some extent, 
the absolute liability rule advocated by the “like-minded” group survived the drafting 
process.   
 
But, the liability is not truly absolute because Article 33 does create one exception to 
the general rule that obedience to orders is not an excuse.  Three conditions have to be 
satisfied before the accused will be able to avail himself of this exception.  These 
conditions are cumulative, which means the defence counsel will face a difficult task of 
trying to convince the Court that the single exception should apply to the defendant.   
 
The three conditions are as follows.  First, the legal obligation to obey the orders in 
question must have existed at the time the accused decided to commit the offence.  This 
refers to binding orders in general and not just an obligation to obey the specific 
order.212   
 
Secondly, the accused must not have known that the order he complied with was 
unlawful.  The unlawfulness or illegality in this context means that the offence 
                                                 

f
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committed is a crime within the jurisdiction of the Court and all other reasons for an 
order to be unlawful are not decisive.213  Accordingly, the fact that the conduct was 
legal under domestic law is irrelevant.  This condition is a purely subjective test as the 
main concern here is with the accused’s actual knowledge.  This means that even if the 
accused had doubts or suspicions about the order’s illegality, or may have neglected 
important evidence from which he could have realised that the order was unlawful, he 
will still be deemed as having been ignorant of the unlawfulness.214   
 
Finally, the order in question must not have been manifestly unlawful.  This, of course, 
is the objective element, introduced to limit the scope of the purely subjective second 
condition.  The question to be put is whether an ordinary person in the situation of the 
accused would have seen that the order was plainly unlawful.215  Once again, the 
unlawfulness is not to be determined with respect to domestic law; instead, it is the 
illegality under international law, or more specifically, the ICC Statute, that takes 
precedence.   
 
As stated earlier, all three conditions must be satisfied in order for the defence to apply.  
This means that the soldier’s subjective ignorance on its own will not be enough – the 
order cannot also be manifestly illegal.  In other words, the manifest illegality is no 
longer simply an auxiliary test used to determine the actual knowledge of the soldier.216  
It has now become directly determinative of liability as it was in the Crusius case. 
 
Article 33(2) contains an additional qualification to the availability of the defence.  It 
states that orders to commit genocide or crimes against humanity are always manifestly 
illegal.  This means that the defence of superior orders will be available only when the 
subordinate has been accused of committing a war crime or, possibly, the crime of 
aggression.  The Nuremberg approach is to be used in cases where genocide or crimes 
against humanity have been committed.   
 
This absolute prohibition of the defence in certain circumstances did not cause much 
debate at the Rome Conference as the United States delegation believed the danger of 
their soldiers being ordered to commit acts of genocide or crimes against humanity to 
be rather limited.217  It is a classic example of the compromise achieved. On the one 
hand, there is an absolute prohibition of the defence in some cases; on the other hand, 
there is an “almost absolute prohibition” in others (namely, those not involving 
genocide or crimes against humanity).   
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This distinction between war crimes on one hand and genocide and crimes against 
humanity on the other has been the subject of some criticism.  It has been said that all 
three of these crimes do not differ too much in respect of the gravity of the harm, at 
least with regard to the most severe cases.218  This assertion is true if one is 
concentrating on potential consequences of these crimes; if, however, one looks at legal 
definitions and the specific actions required, the differences become more obvious.   
 
In natural fact, crimes of genocide and crimes against humanity do differ from war 
crimes.  First, both genocide and crimes against humanity form part of either a 
systematic or widespread commission of similar acts and are connected to a plan or 
policy.219  Secondly, unlike war crimes, these acts do not only affect individual persons, 
they constitute an attack on mankind and human dignity as well.220  Finally, acts of 
genocide and crimes against humanity may be committed by anyone, while war crimes 
are typically committed by military or paramilitary persons.221  Because the nature of 
the superior orders defence is such that, in essence, it provides a special protection for 
armed forces222, it is logical to make it available to those for whose benefit it was 
introduced in the first place.  In addition, it would be extremely hard for soldiers to 
commit acts of genocide or crimes against humanity without being aware of their 
illegality.  But, the same cannot be said for all acts that constitute war crimes.223  Finally, 
it must be pointed out that this distinction does not necessarily prevent orders to 
commit war crimes from being held manifestly unlawful.   
 
It must be conceded, however, that the practical result of this distinction between war 
crimes on the one hand and genocide and crimes against humanity on the other is that 
it conveys “the somewhat problematic idea that the commission of war crimes is of a 
lesser degree of seriousness than crimes against humanity or acts of genocide, even if 
the number of innocent persons killed might be the same.”224  For that reason, it is said 
the victims of war crimes are afforded less protection than victims of genocide or 
crimes against humanity.   
 
Despite some of the criticism levelled at Article 33, it remains a very carefully phrased 
and, as a result, a very clear and effective provision.  It correctly adopts the manifest 
illegality approach which can be found in much of the case law, both before and after 
the Nuremberg trials.  Another advantage is that it is extremely limited in its scope as it 
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contains a high standard that many defendants will find very difficult to satisfy.  And 
even though this does not provide comfort to those who advocate the absolute liability 
approach,225 it can hardly be said that the introduction of Article 33 weakens the 
provisions against war criminality.  In fact, some even argue that it rectifies a 50 year 
distortion of the understanding of the legal effect of superior orders without in any way 
compromising what was actually held at the Nuremberg trials.226   
 

C Other Relevant Provisions 
 
Aside from article 33, the Rome Statute contains other provisions that are relevant to 
the superior orders debate.  First, Article 28 deals with the issue of superior 
responsibility and allows for the individual liability of those issuing illegal orders.  
Accordingly, the liability is shared between the superior and the soldier so that the 
latter is not made a scapegoat.   
 
Article 32 is also relevant.  It deals with mistakes of fact and law.  A mistake of fact is a 
ground for excluding criminal responsibility only if it negates the mental element 
required by the crime.227   
 
As for mistakes of law, Article 32(2) provides: 
 

2.  A mistake of law as to whether a particular type of conduct is a crime within the jurisdiction 
of the Court shall not be a ground for excluding criminal responsibility.  A mistake of law may, 
however, be a ground for excluding criminal responsibility   negates the mental element 
required by such a crime, or as provided for in Article 33.  [emphasis added] 

if it

                                                

 
Accordingly, as in common law, a mere belief that certain conduct is not punishable or 
does not fall within the jurisdiction of the Court will not be enough to relieve 
perpetrators of responsibility.  However, if mistake of law is such that it negates mens 
rea or falls under Article 33, it can be used as a defence.  Essentially, paragraph 2 
confirms that the superior orders defence is effectively a subset of the defence of 
mistake of law and that both are based on lack of mens rea, as argued by Dinstein.   
 
This means that Article 33 is in effect unnecessary.  Any subordinate arguing that he 
committed a crime pursuant to an order he believed was legal may rely upon Article 
32(2) as much as Article 33.  In fact, Article 32 would be a better option because it is 
theoretically more generous to potential defendant-soldiers.  Its focus is on the lack of 
mens rea rather than the manifest illegality of an order.  Accordingly, it would cover 
cases where the orders issued were manifestly illegal but the soldier, for some reason, 
had no actual, subjective knowledge of that illegality.   
 

 
225 See Gaeta, supra note 164.   
226 McCoubrey, supra note 76, 394.   
227 Article 32(1).   
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As explained earlier228, Article 33 was introduced because the United States delegates 
insisted on explicit recognition of the superior orders defence.  Since this provision is in 
fact superfluous it can be said that the delegates at the Rome Conference wasted 
precious time and resources debating its merits, contents and structure.  Furthermore, 
despite its clarity, Article 33 only confuses the real issue because it serves to create two 
separate defences out of what is essentially a single defence of mistake of law.   
 
To make matters worse, it would appear that, with respect to crimes requiring intent (as 
opposed to other mens rea elements), Article 32 is itself superfluous.  Article 30 states 
that, unless otherwise provided, a person shall be criminally liable only if the crime is 
committed with knowledge and intent.  In other words, where mens rea of a crime 
consists of knowledge and intent, the liability will lie only if that mens rea has not been 
negated.  Both the mistake and superior orders defence are based on the lack of mens 
rea.  Accordingly, if a soldier unknowingly commits a crime pursuant to an order that is 
not manifestly illegal and the requisite mental element of that crime is intent and 
knowledge, the soldier could be relieved of responsibility on the basis of any one of the 
three Articles. 
 
Finally, the defence of duress has also been codified in Article 31(1)(d). However, such 
a discussion is beyond the scope of this paper. 
 

VII CONCLUSION 
 
This paper, which only manages to scratch the surface of the superior orders defence, 
illustrates the complexity of both the legal and moral issues surrounding the defence.  
The extent of scholarly debate and the large volume of case law on the topic indicate 
both how frequent the defence may be invoked in times of war, and also how war and 
atrocity seem to be a permanent fixture in human history.  Unfortunately, little remains 
changed at present.  Today atrocities are being perpetrated by armed forces around the 
world.  The recent scandal involving American soldiers’ treatment of Iraqi prisoners is a 
grim reminder that even the most disciplined and well-equipped armies are not immune 
from such behaviour.   
 
As history repeats itself, it is nearly certain that this grim state of affairs will continue 
to dominate our future.  For that reason, the codification of international crimes and 
defences in the Rome Statute and the subsequent establishment of the International 
Criminal Court must be seen as a another step forward in the pursuit of global justice.  
The same might be said, despite the criticism outlined above, of the codification of 
autonomous defences of superior orders.   
 
As discussed, the inclusion of Article 33 in combination with Article 32 is somewhat 
problematic as the two effectively feed the confusion already surrounding the defence 
                                                 
228 See supra part 6.1. 
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of superior orders.  They appear to create two different defences which are in fact 
indistinguishable.   
 
However, many positive developments can be found in this codification of the superior 
orders defence.  First, Article 33 contains a very clear and precise definition of what has 
proven to be a very complicated defence.  The work of judges and lawyers of the Court 
will undoubtedly be made somewhat easier as a result.   
 
Secondly, Article 33 appropriately adopts the middle ground approach by means of the 
manifest illegality principle.  Despite the sympathy one might have towards the 
absolute liability approach, it is simply unrealistic to argue for its adoption over the 
middle ground position.  The absolute liability approach was seldom used in national 
and international venues whereas the manifest illegality principle gained much wider 
acceptance.  Furthermore, by automatically assigning liability, this absolute liability 
approach simply fails to take account of the actual state of mind of a subordinate.  It 
also disregards, almost too easily, the dire situations some soldiers may find themselves 
in -- perhaps through no fault of their own.  The middle ground approach, on the other 
hand, is more flexible and hence more amenable to justice.     
 
Thirdly, the proponents of the absolute liability approach need not be too worried in 
any event.  As explained earlier, the manifest illegality principle applies only in 
prosecutions involving war crimes, as opposed to genocide and crimes against 
humanity.  Furthermore, Article 33 is defined in such a manner that it severely limits 
the scope and applicability of the superior orders defence.  As has proven the case in the 
past, this defence will seldom be successful, and then only in truly deserving cases.   
 
Fourthly, this is the first time the international community has actually reached an 
agreement with respect to the defence of obedience to superior orders.  This in itself is 
a significant advance especially when one considers the lack of treaty law dealing with 
the topic.   
 
Finally, and most importantly, the inclusion of Article 33 will result in long-term 
benefits to the international community.  The provision will encourage more judicial 
and scholarly debate, the focus of which will not necessarily be on the type of approach 
that should be applied.  Rather, issues such as the meaning of manifest illegality, army 
procedures and conduct and, of course, the real basis of the defence will be exposed to 
more academic and judicial scrutiny.  Such scrutiny may actually serve to foster a new 
transparency in the culture and procedures of armed forces. This might provide a 
significant impetus for change where that impetus is lacking around the world.  Finally, 
the confusion behind the real basis of the defence may finally be settled once and for 
all.   
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In the final analysis, Article 33 represents a step forward rather than a step back, even 
despite its shortcomings.  And whilst it is now drafted and ready for application, we can 
only hope that a situation calling for its use will never arise. 
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