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The test of our progress is not whether we add more to the 
abundance of those who have much; it is whether we provide enough 
for those who have little.   

Franklin Delano Roosevelt 
 
Water is the essence of life and human dignity.  
 

WHO – The Right to Water 
 
Despite enormous improvements over the past 15 years, hundreds of 
millions of men, women and children still do not have proper water 
for drinking and sanitation…Water problems ultimately end up as 
“people” problems. 
 

UN Department of Technical Cooperation for Development 

 
 

ABSTRACT: Water is essential for all life on this planet. Without sufficient drinking water, a person 
cannot live more than a few days. More than one billion people currently lack safe drinking water and 
nearly three billion do not have access to adequate sanitation systems. This article looks at two 
fundamental questions. Firstly, is there a need for a global convention on the human right to water? 
And if so, is the global community actually moving towards the creation of such a convention? To 
answer these two questions, this article firstly examines the concept of water as a legal right. 
Secondly, it assesses the adequacy of current international law on the right to water. Next, it 
examines recent trends regarding the framing of water needs and the underlying reasons and finally 
provides a reflection on the previous analysis, answering the initial two questions. Finally, the article 
makes some suggestions regarding the content of a possible future convention on the right to water. 

 
 

I. INTRODUCTION 
 
Water is essential for all life on this planet. Human beings need water for drinking, 
hygiene and sanitation, for growing crops and cooking, for the care of animals, for 
social, cultural and religious activities and for rest, relaxation and exercise.1 Without 
sufficient drinking water, a person cannot live more than a few days.2

 
Given the fundamental nature of water as a vital ingredient for human survival and 
well-being, it makes sense that the strongest legal protection should be in place to 

                                                 

 t

* BA/LLB (Auckland), Barrister and Solicitor of the High Court of New Zealand. This paper was 
written whilst the author was a Master of Laws (LLM) candidate at The University of Auckland. The 
author is grateful to Associate Professor Klaus Bosselmann for his helpful comments. 
1 World Health Organization The Right to Wa er (France, 2003) 6. 
2 Ibid. 
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safeguard the supply of fresh water to all human beings, regardless of their 
circumstances. Not only would this dramatically aid in the improved well-being of 
many millions of human beings, it would prevent many deaths and other problems 
such as disease and water wars. 
 
This paper looks at two fundamental questions. Firstly, is there a need for a global 
convention on the human right to water? And if so, are we, as a global community, 
actually moving towards the creation of a global convention on the human right to 
water? 
 
To answer these two questions, this paper does four things. Firstly, it examines the 
concept of water as a legal human right. Secondly, it analyses current international 
law on the right to water to see if it can adequately safeguard the supply of 
freshwater to all human beings. Thirdly, it examines recent trends regarding how 
water needs are framed and looks at the underlying reason. Finally, it provides a 
reflection on the analysis of preceding chapters, answering the initial questions of 
whether there is a need for a global convention and whether we, as a global 
community, are actually moving towards the creation of a global convention on the 
human right to water. Some ideas are also suggested for a possible framework for a 
global convention on the right to water. 
 

II. THE HUMAN RIGHT TO WATER 
 

A. Water Facts 
 
Ninety-seven percent of the earth’s water is saltwater, three percent is freshwater.3 
Just 0.3% of that freshwater is found in rivers and lakes and comprises most of our 
water supply.4 The rest is found in glaciers, polar caps and in underground aquifers.5

 
There is enough water to meet the needs6 of every human being on the planet,7 
however there are problems relating to access and quality of water. Water is not 
always situated where it is needed.8 There are large parts of the world which receive 
very little, if any, rain while other areas receive large amounts of rain.9 In addition, 
water shortages are also caused by pollution 10 , microbiological and chemical 
contamination 11 , mismanagement of water systems 12 , overuse of some water 

                                                 
t  3 Peter H Gleick “An Introduction to Global Fresh Water Issues” in Peter H Gleick (ed) Wa er in

Crisis (Oxford University Press, New York, 1993) 3. 
4 Ibid. 
5 Ibid. 
6 Note: not necessarily desire or wants. 
7 Gleick, above n 3, 3. 
8 Ibid. 
9 Ibid. 
10  Linda Nash “Water Quality and Health” in Peter H Gleick (ed) Water in Crisis (Oxford 
University Press, New York, 1993) 25. 
11 Ibid 26-32. 
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systems13, inadequate infrastructure14 and inequitable distribution15. Moreover, the 
world’s population as well as demand per capita have both doubled between 1950 
and 2000 placing increasing pressure on this finite resource.16

 
The facts are quite alarming: an estimated 14,000-30,000 people die every day from 
water-related diseases.17 Over 2 000,000 people die every year due to disease from 
unsafe water.18 Approximately 50% of the developing world population suffers from 
disease as a result of drinking contaminated water or eating contaminated food.19 In 
the past ten years diarrhoea has killed more children than all those who died in 
armed conflict in almost 60 years since World War Two.20 A child dies every 15 
seconds from diarrhoea caused by poor sanitation and water supply.21 In 1998, 308 
000 people died because of war in Africa, however, more than 2 000,000 died from 
diarrhoeal disease.22 Among children, the number of deaths from diarrhoea greatly 
exceed the number of deaths from HIV/AIDS.23

 
More than one billion people currently lack safe drinking water and nearly three 
billion do not have access to adequate sanitation systems.24 By 2025 it is estimated 
that approximately three billion people will not have access to safe drinking water 
and two-thirds of the world’s population will not have access to water for 
sanitation.25

 
A further threat to people’s access to safe water is the increasing privatisation of 
water which is pushing the cost of water far beyond the means of many more people 
other than those who already do not have access or who cannot afford water.26

 

                                                                                                                                                

r ti , l  

12 Stephen C McCaffrey “A Human Right to Water: Domestic and International Implications” (1992) 
5 Geo Int’l Envtl L Rev 1, 3; see also Vandana Shiva Wate  Wars Priva zation  Po lution, and Profit 
(Pluto Press, London, 2002) 111. 
13 Shiva, above n 12, 113. 
14 For example, leaks in water pipes account for up to fifty percent of water used in some countries 
especially in Africa, Asia and Latin America: Peter H Gleick “Water in the 21st Century” in Peter H 
Gleick (ed) Water in Crisis (Oxford University Press, New York, 1993) 105. 
15 Ibid. 
16 Ibid. 
17 Peter Gleick “The Human Right to Water” (1999) 1 Water Policy 487. 
18 World Health Organization, above n1. 
19 Gleick, above n 17. 
20 WHO/UNICEF Joint Monitoring Programme on Water Supply and Sanitation, Assessment 2000 
Report in World Health Organization The Right to Water (France, 2003) 7. 
21 Ibid. 
22 Ibid. 
23 Ibid. 
24 Gleick, above n 17. See also: World Health Organization, above n 1, 3; United Nations Economic 
and Social Council Committee on Economic, Social and Cultural Rights General Comment No. 15, 
29th sess, para 1, UN Doc E/C.12/2002/11 (2002). 
25Center for Economic and Social Rights Facts About the Right to Water http://www.cesr.org/ 
PROGRAMS/waterfacts/htm (at 4 April 2004). 
26 http://www.blueplanetproject.net (at 2 May 2004). 
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B. What is a Human Right? 
 
The Encyclopedia of International Law defines human rights as “those liberties, 
immunities, and benefits which, by accepted contemporary values, all human beings 
should be able to claim ‘as of right’ of the society in which they live”27. Human 
rights include civil, cultural, economic, political and social rights.28 Human rights are 
usually in relation to the relationship between the individual and the State and are 
protected by internationally guaranteed standards, 29  for example, the Universal 
Declaration of Human Rights. State obligations with respect to human rights are 
threefold: a state must respect, protect and fulfill the rights.30 With regard to respect, 
the state must refrain from interfering directly or indirectly with the enjoyment of 
the right. 31  In relation to protection, the state must protect human rights by 
preventing third parties from interfering in any way with the enjoyment of the 
right.32 Lastly, the state must adopt the necessary measures to achieve the full 
realisation of the right.33

 
C. Is There A Human Right to Water? 

 
In recent years, there has been a growing focus on positive human rights to receive 
things, for example, the right to water.34 In addition, there has been a change in 
focus from the right to simply access water (for which one would have to perhaps 
pay for) to a realisation that a right to sufficient water for drinking and basic 
sanitation must be recognised (regardless of the ability of a person to pay).35 The 
right to water is a fundamental prerequisite for life and, without the satisfaction of 
this fundamental right, other rights, which have already been recognised in 
international law,36 cannot be satisfied.37 Many commentators have speculated that 
the right to water was not included in existing general human rights law simply 

                                                 
l f

r  

t

l .

27 Louis Henkin “Human Rights” in Rudolf Bernhardt (ed) Encyc opedia o  Public International Law 
(Elsevier Science BV, Amsterdam, 1995) 2, 886. 
28 World Health Organization, above n 1, 7. 
29 Ibid. See also Henkin, above n 27. 
30.Henkin, above n 27; see also World Health Organization, above n 1, 7; Int oduction to Human
Rights http://www.righttowater.org.uk/code/introduction_3.asp (at 4 April 2004). 
31 World Health Organization, above n 1, 7. 
32 Ibid. 
33 Ibid. 
34 Gleick, above n 17. This is in contrast to the more traditional focus on the right not to be treated in 
certain ways, for example, freedom from slavery. 
35 See the difference between Article 14 of the Convention on the Elimination of All Forms of 
Discrimination Against Women and the United Nations Economic and Social Council Committee 
on Economic, Social and Cultural Rights General Commen  No. 15, 29th sess, para 1, UN Doc 
E/C.12/2002/11 (2002). 
36 For example, Article 3 (“Everyone has the right to life”) and Article 25 (“Everyone has the right to 
a standard of living adequate for the health and well-being of himself and of his family, including 
food, clothing, housing and medical care…”) in the Universal Declaration of Human Rights. 
37 United Nations Economic and Social Council Committee on Economic, Social and Cultural Rights 
Genera  Comment No  15, 29th sess, para 1, UN Doc E/C.12/2002/11 (2002). 
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because it was considered so fundamental that it was not thought necessary.38  
Others have argued that the human rights, for example, in the Universal Declaration 
of Human Rights and the International Covenant on Economic, Social and Cultural 
Rights, are not exhaustive and therefore something as fundamental as the right to 
water would also be included.39

 
There is agreement that water is a basic human need. Many people also agree that 
there is a right to water, at least for some groups within society.40 There is much 
debate, however, when one tries to define a general human right to water. Does it 
cover merely enough drinking water to survive, does it cover basic drinking water 
and sanitation, or does it cover a right to as much water as is necessary in order to be 
able to fulfill the other existing human rights? 
 

D. Content of a Human Right to Water 
 
Gleick, a water expert, states that the human right to water “should only apply to 
‘basic needs’ for drinking, cooking, and fundamental domestic uses”41. He suggests 
that 50 litres of water per person per day are necessary for a basic standard of 
living.42

 
McCaffrey suggests the definition of how much water a person may have a right to 
is “at the very minimum - a right to a sufficient supply of safe drinking water to 
sustain life”43. He states furthermore that there is a corresponding state obligation 
to provide that water.44

 
More recently, the United Nations Economic and Social Council Committee on 
Economic, Social and Cultural Rights (“Committee”) has stated that:45

 
The human right to water entitles everyone to sufficient, safe, acceptable, physically 
accessible and affordable water for personal and domestic uses. An adequate amount of safe 
water is necessary to prevent death from dehydration, to reduce the risk of water-related 
disease and to provide for consumption, cooking, personal and domestic hygienic 
requirements. 

                                                 

t

l

38 Gleick, above n 17, 488. 
39 For example, United Nations Economic and Social Council Committee on Economic, Social and 
Cultural Rights General Commen  No. 15, 29th sess, para 3, UN Doc E/C.12/2002/11 (2002). 
40 Ie, the right to water for women contained in the Convention on the Elimination of All Forms of 
Discrimination Against Women and the right to water for children contained in the Convention on 
the Rights of the Child. 
41 Gleick, above n 17, 500. 
42 Ibid. 
43 Stephen C McCaffrey “A Human Right to Water: Domestic and International Implications” (1992) 
5 Geo Int’l Envtl L Rev 1, 6. 
44 Ibid. 
45 United Nations Economic and Social Council Committee on Economic, Social and Cultural Rights 
Genera  Comment No. 15, 29th sess, para 2, UN Doc E/C.12/2002/11 (2002). The Committee was 
looking at substantive issues arising out of the implementation of the Covenant on Economic, Social 
and Cultural Rights. 
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The Committee goes on to state that the content of the right to water includes the 
right to a system of water supply and management that provides equality of 
opportunity to enjoy the right to water, the right to maintain access to existing 
water supplies, and the right to be free from interference, such as the right to be free 
from arbitrary disconnections or contamination of water supplies.46

 
Regarding the adequacy of the water, the Committee asseverates that there must be 
sufficient water available for personal and domestic use which meets World Health 
Organisation (“WHO”) guidelines.47 The water must be safe, healthy and of an 
acceptable colour and taste for its intended use . It must also be physically and 
economically accessible to everyone without discrimination.48

 
The European Union has recently recognised a human right to a sufficient quantity 
of water for basic needs.49 Africa has included the right to water for drinking and 
sanitation in its new constitution.50

 
It is submitted that, at the very least, there exists a human right to water that 
includes a supply of sufficient and safe water for basic drinking and sanitation needs, 
and which may include enough water for personal and domestic requirements. 
 

E. Why Does Defining Water as a Human Right Make a Difference? 
 
There are many reasons why defining water as a human right makes a difference. A 
human rights approach raises awareness of the fact that many people are without 
access to basic water supplies; it encourages the international community to renew 
their effort to meet basic water needs; it highlights water mismanagement issues; it 
helps focus attention on the need to address water disputes; and it prioritizes the use 
of water in water policies.51 It also puts the individual at the centre of the right to 
development. 52  The human rights approach includes greater participation by 

                                                 

t
i t

i s

46 Ibid, para 10. 
47 Ibid, para 12(a). 
48 Ibid, para 12(b). 
49 Council of Europe Committee of Ministers Recommendation Rec(2001)14 of the Commi tee of 
Min sters to Member Sta es on the European Charter on Water Resources (2001) Council of Europe 
<https://wcm.coe.int> (at 2 May 2004). 

50  Section 27, Chapter 2, Bill of Rights in the South African Constitution (1996) at 
<http://www.righttowater.org.uk/code/Legislation_1.1.asp> (at 28 April 2004). 
51 Gleick, above n 17. 
52 World Health Organization, above n 1, 9. See also Human R ght  Approach to Development 
http://righttowater.org.uk/code/HR_approach.asp (at 28 April 2004). 
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individuals and various vulnerable groups in society and overcomes discrimination53 
and inequality between men and women54. 
 
A legal right to water empowers individuals and can be enforced through the human 
rights infrastructure at the United Nations.55 It can also be used to hold states 
accountable for their actions or omissions56. It is also argued that a human rights 
approach protects individuals, especially those with weak governments, from the 
power of transnational corporations.57 A legal right to water is a legal entitlement 
rather that something that is provided on a charitable basis or for payment.58 It 
raises the recipients’ standing from grateful receivers at the mercy of others’ 
goodwill to a higher level of dignity in which they are regarded as equals with an 
equal right to sufficient water for basic needs regardless of financial means. It also 
removes the possibility that one country may choose to withhold the supply of 
water to another country for economic, political or other gain. 
 
In short, “[t]he legal obligation that ensues from the acknowledgment of a right to 
water is a needed precondition to effective action and change” 59 . Change will 
generally only happen once there is a legal responsibility on states to act. Increased 
urbanisation, population growth, pollution, conflict over water issues, 
contamination, depletion and unequal distribution place many demands on water. A 
legal human right to water can ensure that meeting the world population’s basic 
water needs becomes the first priority.60

 
III. THE HUMAN RIGHT TO WATER IN LAW 

 
A. Explicit in Hard Law 

 
The human right to water has been recognised explicitly in several international 
conventions. These conventions however relate to certain groups of people or 
                                                 

t

53 World Health Organization, above n 1, 10; see also Human Rights Approach to Development 
http://righttowater.org.uk/code/HR_approach.asp (at 28 April 2004); Center for Economic and 
Social Rights Why he Right to Water is Important http://www.cesr.otg/PROGRAMS/ 
waterfacts.htm (at 8 April 2004). 
54 World Health Organization, above n 1, 10; see also Human Rights Approach to Development 
http://righttowater.org.uk/code/HR_approach.asp (at 28 April 2004); Center for Economic and 
Social Rights Why he Right to Water is Important t http://www.cesr.otg/PROGRAMS/ 
waterfacts.htm (at 8 April 2004). 

55  World Health Organization, above n 1, 9. See also Introduction to Human Rights 
http://www.righttowater.org.uk/code/introduction_6.asp (at 28 April 2004). 
56 World Health Organization, above n 1, 9. See also text accompanying n 30-33 above regarding a 
state’s responsibility in relation to human rights. 
57 See Chapter IV of this paper. 
58 World Health Organization, above n 1, 9. 
59 Center for Economic and Social Rights Right to Wa er Fact Sheet #2: Why a Human Right? t
http://www.cesr.otg/PROGRAMS/waterfacts.htm (at 8 April 2004). 
60 Meeting the world population’s basic water needs must always take place within the framework of 
sustainable development as described in Chapter V and as defined by Bosselmann, below n 216 and n 
217. 
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certain situations only. In addition, the right to water is only mentioned generally 
without further explanation or detail of how the right is to be realised. 
 
The 1979 Convention on the Elimination of All Forms of Discrimination Against 
Women61 states in Article 14 that States Parties shall take all appropriate measures to 
eliminate discrimination against women in rural areas and, in particular, ensure to 
these women the right to “enjoy adequate living conditions, particularly in relation 
to […] water supply”. Firstly, it must be noted this right is given to rural women 
only. Secondly, it is unclear what is specifically meant by “in relation to […] water 
supply”. Does it mean a right to access water or a right to water itself and how much 
water? What quality of water? Does it mean safe drinking water or merely water for 
sanitation or other uses or a mixture? Are the women expected to pay for the water 
supply? The answers to these questions remain unclear. While the inclusion of 
“water supply” is a positive step forward, it is submitted that more detail is needed 
in order for the right to be realised in a practical manner. 
 
A second convention, the 1989 Convention on the Rights of the Child62, states that 
States Parties must provide children with “adequate … clean drinking-water”63. This 
is more specific as it states the provision of clean drinking-water so both the quality 
of water and the general quantity can be more generally supposed. The provision of 
water would likely be in accordance with general World Health Organisation 
(“WHO”) guidelines on standards for safe drinking water. In addition, as the 
Convention on the Rights of the Child refers to the provision of water to children, 
it can be assumed that the children would not be asked to pay for the water. There is 
therefore no issue of whether the receiving party can pay for the water. The cost is 
therefore carried by States Parties. 
 
With regard to both the above conventions, there are practical realities to take into 
consideration, for example, how likely is it that children will receive adequate safe 
drinking water while their parents go without? How likely is it that women will 
receive access to a water supply, perhaps at a cost, when their husbands may not be 
able to receive the same (especially within traditional patriarchal families where 
women do not often work outside the home and are not financially independent)? 
The practical reality would be either conflict within families as some received water 
while others did not, or women and children would be manipulated to receive food 
and water for the rest of the family, and so on. It is argued that, in order for women 
and children to benefit to the greatest extent, a global water convention on the right 
to water is necessary. A global convention on the human right to water would 
guarantee a right to water for all members of the family. This approach would 

                                                 
61 GA Res 34/80, 34 UN GAOR Supp (No 46) at 193, UN Doc A/34/46, entered into force 3 
September 1981. 
62 GA Res 44/25, annex, 44 UN GAOR Supp (No 49) at 167, UN Doc A/44/49 (1989),entered into 
force 2 September 1990. 
63 Ibid, Article 24(2)(c). See also Article 24(1) which states that States Parties must “recognize the 
right of the child to the enjoyment of the highest attainable standard of health …”. 
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remove the difficulties inherent in any approach which singles out individuals 
members of a group to the exclusion of others.64

 
In addition, Articles 20, 26, 29 and 46 of the 1949 Geneva Convention III relating to 
the treatment of prisoners of war,65 Articles 85, 89 and 127 of the 1949 Geneva 
Convention IV relating to the treatment of civilians in times of war,66 Articles 54 
and 55 of the 1977 Additional Protocol I,67 and Articles 5 and 14 of the 1977 
Additional Protocol II68 all refer to a right to water for specific groups of people in 
wartime situations. 
 
The existence of such conventions is a positive step toward a general all-
encompassing global convention on the human right to water and shows the ability 
of the global political community to come to a consensus regarding the right to 
water for certain groups. It could also be argued that it shows a growing political 
willingness to commit to a human rights approach to freshwater to meet the needs 
of the world’s population. However, there is still a long way to go. It is argued that a 
specific convention on the right to water for all is still necessary in order to focus 
people’s attention on the current global crisis, to build the necessary political 
goodwill and create a social climate of sufficient awareness, care and concern needed 
in order for the necessary funds and efforts to be channeled into resolving this crisis. 
 

B. Implicit in Hard Law 
 
In addition to the conventions above that specifically mention a right to water for 
particular groups within society, there are a number of other conventions that set 
out specific human rights. It has been widely argued that the right to water is a 
fundamental prerequisite for the realisation of many of these other rights. The 1948 
Universal Declaration of Human Rights, 69  the 1966 International Covenant on 
Economic, Social and Cultural Rights70 and the 1966 International Covenant on 

                                                 
64 It is noted that such conventions were originally drafted in recognition of the fact that it is often 
women and children who miss out. These conventions were designed to protect and empower 
women and children and to remove inequality. These conventions are a positive step in the right 
direction, however, it is argued, they do not fully deal with the practical reality of life in often very 
traditional patriarchal families in developing countries (where many of the water issues are). It is 
submitted that a global convention is necessary in addition to these conventions. 
65 75 UNTS 135, entered into force 21 October 1950. See also at <http://www.righttowater.org.uk/ 
code/Legislation_3.asp> (at 8 April 2004). 
66 75 UNTS 287, entered into force 21 October 1950. See also at <http://www.righttowater.org.uk/ 
code/Legislation_3.asp> (at 8 April 2004). 
67 1125 UNTS 3, entered into force 7 December 1978. See also at <http://www.righttowater.org.uk/ 
code/Legislation_3.asp> (at 8 April 2004). 

68  1125 UNTS 609, entered into force 7 December 1978. See also at 
<http://www.righttowater.org.uk/ code/Legislation_3.asp> (at 8 April 2004). 
69 GA Res. 217A (III), UN Doc. A/810 at 71 (1948). 
70 GA Res. 2200A (XXI), 21 UN GAOR Supp (No 16) at 49, UN Doc A/6316 (1966), 993 UNTS 3, 
entered into force 3 January 1976. 
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Civil and Political Rights71 are three documents that do not contain a specific 
reference to a right to water but which do contain rights which could not be 
achieved without an adequate supply of water. 
 
The first declaration with an entirely human rights focus was the 1948 Universal 
Declaration of Human Rights (“Declaration”). There has been quite some debate 
about whether the Declaration is binding in international law. On the face of it, the 
Declaration itself is not binding, however, it is widely argued that the most 
fundamental rights contained in the Declaration, if not the entire Declaration, have 
now become customary law.72

 
Henkin observes:73

 
[I]t has been urged, the [United Nations] Charter and the Universal Declaration have 
combined with other international resolutions and declarations and other practices of States 
to create a customary international law of human rights requiring every State to respect the 
rights set forth in the Declaration. There are indeed numerous UN resolutions and 
statements referring, for example, to the duty of States to ‘fully and faithfully observe the 
provisions of the … Universal Declaration’ (UN GA Res. 1904 (XVIII) of November 20, 
1963, Art. 11… 

 
Henkin also discusses the connection between the United Nations Charter and the 
Declaration.74 It has been argued that the Member States of the United Nations have 
an obligation under Articles 5575 and 5676 to respect and observe human rights.77 At 
the time the Charter was signed that obligation was a general one which was 
arguably made specific by the adoption of the Declaration by the General Assembly 
and thus the Declaration is binding on Member States.78  
 
McCaffrey argues that the most fundamental rights stipulated in the Declaration 
“constitute an authoritative interpretation of relevant U.N. Charter provisions”79.  

                                                 

 

71 GA Res. 2200A (XXI), 21 UN GAOR Supp (No 16) at 52, UN Doc A/6316 (1966), 999 UNTS 
171, entered into force 23 March 1976 (except for Article 41 which came into force 28 March 1979). 
72 McCaffrey, above n 12, 5. See also Louis Henkin “Human Rights” in Rudolf Bernhardt (ed) 
Encyclopedia of Public International Law (Elsevier Science BV, Amsterdam, 1995) 2, 888; Louis B 
Sohn “The New International law: Protection of the Rights of Individuals Rather than States” (1982) 
32 Am U L Rev 1, 16-17 in McCaffrey, above n 12, 4. 
73 Henkin, above n 72, 888. 
74 Ibid 887. 
75  Article 55 of the United Nations Charter states several purposes, one of which is the 
encouragement of “ universal respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion”. United Nations 
<http://www.un.org/ aboutun/charter> (at 8 April 2004). 
76Article 56 states that “[a]ll Members pledge themselves to take joint and separate action in co-
operation with the Organization for the achievement of the purposes set forth in Article 55”. United 
Nations <http://www.un.org/aboutun/charter> (at 8 April 2004). 
77 Henkin, above n 72, 887. 
78 Ibid. 
79 McCaffrey, above n 12, 4. 
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However McCaffrey also questions whether the most fundamental rights that can 
now be called customary law are only the “liberty” rights and not the “welfare” 
rights in which case a right to water would not be included.80

 
Thus, it is questionable indeed whether the entire Declaration, only its most 
fundamental rights, or whether indeed any part of it, is now binding in international 
law.81

 
The Declaration states that everyone has the right to life82 and “the right to a 
standard of living adequate for the health and well-being of himself and of his family, 
including food …”83. It has been argued by many scholars that one could not have 
life, health, well-being, or food without there being first a right to water which 
sustains and is necessary for all life.84 McCaffrey also argues that, unless food were 
imported from other countries, a right to food would also include a right to water to 
grow that food. 85  It is also argued that the list commencing with the word 
“including” in Article 25 is not an exhaustive list and could therefore also reasonably 
include a right to water.86

 
In brief, it is arguable whether the Declaration, or parts of it, are binding, whether 
the right to life includes the right to water for survival, and whether the right to an 
adequate standard of living can include a right to water. This is not a strong legal 
position for such a fundamental matter as the right to water. 
 
The two 1966 covenants, the Covenant on Economic, Social and Cultural Rights 
(“CESCR”) and the Covenant on Civil and Political Rights (“CCPR”) also set out 
certain human rights. Each covenant and its provisions are binding on the states 
who have ratified that covenant. The obligations of states under each covenant are 
different. 
 
Under the CESCR, States Parties have a duty to “take steps … to the maximum of 
its available resources, with a view to achieving progressively the full realization of 
the rights recognised in the present Covenant”87. 
 
The CESCR states in Article 11 that the State Parties “recognize the right of 
everyone to an adequate standard of living for himself and his family, including 

                                                 
80 Ibid. 
81 For the purposes of this paper, the Universal Declaration of Human Rights has been included 
under this hard law section as a “best case scenario”. 
82 Article 3. 
83 Article 25. 
84 For example, McCaffrey, above n 12, 4; Gleick, above n 17, 488; Ignacio J Alvarez “The Right to 
Water as a Human Right” Centro de Derechos Humanos y Ambiente, 3 
http://www.cedha.org.ar/en/ initiatives/right_to_water/. 
85 McCaffrey, above n 12, 4. 
86 Alvarez, above n 84, 3; Gleick, above n 17, 488. 
87 Article 2, para 1. 
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adequate food, clothing and housing, and to the continuous improvement of living 
conditions” 88 . In addition, Article 12 affirms “the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health”89. It is 
argued that an adequate standard of living would at its most basic include a right to 
water and also that a right to food would also need to include a right to water in 
order to be able to grow crops and look after livestock.90 It is also mooted that the 
inclusion of the word “including” means that the following list contains examples 
rather than an exhaustive list and would therefore also include a right to water.91 It 
would seem somewhat strange to have a right encompass so much but exclude the 
most basic fundamental element for survival next to air, that is water. 
 
Since the adoption of the CESCR, there have been many articles written discussing 
whether Article 11 could include a right to water.92 These writings have since been 
overtaken by General Comment 15 93  published by the CESCR Committee 
(“Committee”) relating to the right to water. The Committee has strongly asserted 
in General Comment 15 that there is a right to water under the CESCR and that 
States Parties are under an obligation to provide not just a basic water supply but 
enough water for drinking water, sanitation needs and a good standard of life.94

 
Under the CCPR, States Parties must immediately undertake “to respect and to 
ensure to all individuals within its territory and subject to its jurisdiction the rights 
recognized in the present Covenant”95. There is a much stronger obligation on 
States Parties to immediately and fully realise the rights stated in the CCPR than 
there is for States Parties under the CESCR. 
 
The CCPR states that “[e]very human being has the inherent right to life. This right 
shall be protected by law. No one shall be arbitrarily deprived of his life”96. There 
has been vigorous debate on whether this article creates a right to water as the 
deprivation of a basic water supply would mean death. While some have argued that 
the rights contained in the CCPR must be interpreted restrictively in terms of the 
civil and political arena only, others have argued for a more expansive interpretation 
that would include a right to water.97

 

                                                 
88 Article 11, para 1. 
89 Article 12, para 1. 
90 Gleick, above n 17, 489; McCaffrey, above n 12, 5. 
91 Gleick, above n 17, 489;; McCaffrey, above n 12, 5; Alvarez, above n 84, 5. 
92 For example, Gleick, above n 17, 489; McCaffrey, above n 12, 5; Alvarez, above n 84, 3. 
93 United Nations Economic and Social Council Committee on Economic, Social and Cultural Rights 
General Comment No. 15, 29th sess, UN Doc E/C.12/2002/11 (2002). General Comment 15 was 
published on 26 November 2002. 
94 Ibid paras 1 and 2. See the next section of this paper (entitled “Explicit in Soft Law”) for a more 
detailed discussion of General Comment 15. 
95 Article 2, para 1. 
96 Article 6, para 1. 
97 Gleick, above n 17, 489; McCaffrey, above n 12, 5; Alvarez, above n 84, 5. 
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In conclusion, there currently exists a patchwork of covenants, some of which have 
an explicit right to water for some groups within society, in others there is possibly 
a right to water that can be inferred. Regarding the former covenants, there are 
numerous problems in the practical outworking of those rights for selected groups 
in society. With respect to the latter covenants, there is vigorous debate as to 
whether the right to water can be inferred from other rights or not. This is not a 
strong legal position for something so fundamental as the human right to water. 
Finally, there is General Comment 15, a soft law document, which proclaims a legal 
human right to water. It is submitted that it is now time to take General Comment 
15 to the next level in a binding global convention on the human right to water. 
 

C. Explicit in Sof  Law t

                                                

 
The human right to water has been proclaimed several times in soft law documents 
over the last few decades. 
 
The human right to water was first declared at the Mar del Plata United Nations 
Water Conference in 1977. The Mar del Plata Action Plan states that “[a]ll peoples, 
whatever their stage of development and their social and economic conditions, have 
the right to have access to drinking water in quantities and of a quality equal to their 
basic needs”98. 
 
The 1992 International Conference on Water and the Environment, held in Dublin, 
adopted The Dublin Statement on Water and Sustainable Development99. Principle 4 
states that “it is vital to recognize … the basic right of all human beings to have 
access to clean water and sanitation”. 
 
In the same year, the United Nations Conference on Environment and 
Development (“UNCED”) was held in Rio de Janeiro. The UNCED adopted 
Agenda 21100. Agenda 21 includes an entire chapter on water issues. It reiterates the 
right to water proclaimed in the Mar del Plata Action Plan101 and encourages states 
to “[p]romote community ownership and rights to water-supply and sanitation 
facilities”102. 
 
Ten years later, General Comment 15 was published by the CESCR Committee.103 
General Comment 15 is a comprehensive document on the right to water under 
Articles 11 and 12 of the CESCR. It notes at the outset that it “has been confronted 

 
t98 Report of the Uni ed Nations Water Conference, Mar del Plata, No. E.77.II.A.12 (United Nations 

Publications, New York, 1997) in Gleick, above n 17, 489. 
99 UN Doc A/CONF.151/PC/112. 
100 UN Doc A/CONF.151/26/Rev.1. 
101 Ibid para 18.47. 
102 Ibid para 18.76. 
103 United Nations Economic and Social Council Committee on Economic, Social and Cultural 
Rights General Comment No. 15, 29th sess, UN Doc E/C.12/2002/11 (2002). 
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continually with the widespread denial of the right to water in developing as well as 
developed countries”104. 
 
The Committee refers to paragraph 1 of Article 11 of the CESCR which sets out a 
number of rights that are necessary precursors to the right to an adequate standard 
of living “including adequate food, clothing and housing”. The Committee goes on 
to say that:105

 
[t]he use of the word “including” indicates that this catalogue of rights was not intended to 
be exhaustive. The right to water clearly falls within the category of guarantees essential for 
securing an adequate standard of living, particularly since it is one of the most fundamental 
conditions for survival …. The right to water is also inextricably related to the right to the 
highest attainable standard of health (art.12, para. 1) and the rights to adequate housing and 
adequate food (art. 11, para. 1). 

 
Later, the Committee states:106

 
Water is required for a range of different purposes, besides personal and domestic uses, to 
realize many of the Covenant rights. For instance, water is necessary to produce food (right 
to adequate food) and ensure environmental hygiene (right to health). Water is essential for 
securing livelihoods (right to gain a living by work) and enjoying certain cultural practices 
(right to take part in cultural life). Nevertheless, priority in the allocation of water must be 
given to the right to water for personal and domestic uses. Priority should also be given to 
the water resources required to prevent starvation and disease, as well as water required to 
meet the core obligations of each of the Covenant rights. 

 
The General Comment also looked at States Parties obligations in relation to the 
right to water. The Committee states:107

 
While the Covenant provides for progressive realization and acknowledges the constraints 
due to the limits of available resources, it also imposes on States parties various obligations 
which are of immediate effect. States parties have immediate obligations in relation to the 
right to water, such as the guarantee that the right will be exercised without discrimination 
of any kind (art. 2, para. 2) and the obligation to take steps (art. 2, para.1) towards the full 
realization of articles 11, paragraph 1, and 12. Such steps must be deliberate, concrete and 
targeted towards the full realization of the right to water. 

 
As with any other human right the States Parties also have a duty to respect, protect 
and fulfil the right.108

 
With regard to international obligations, the Committee makes some very 
interesting comments:109

 

                                                 
104 Ibid para 1. 
105 Ibid para 3. 
106 Ibid para 6. 
107 Ibid para 17. 
108 Ibid para 20. 
109 Ibid para 30. 
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Article 2, paragraph 1, and articles 11, paragraph 1, and 23 of the Covenant require that 
States parties recognize the essential role of international cooperation and assistance and 
take joint and separate action to achieve the full realization of the right to water. 

 
This is of particular interest as it proclaims an obligation on States Parties toward, 
not only people within their own borders, but also to people in other countries as 
well. States Parties must respect the enjoyment of the right in other countries and 
not do anything in their territory that would negatively impact on the enjoyment of 
the right in another country.110 As well, they should take measures to prevent their 
own citizens and companies from doing the same.111States Parties should also not 
impose barriers of any sort that would restrict another country’s access to water.112

 
In particular, paragraph 34 sets out how States Parties should assist other States 
Parties realise the right to water:113

 
Depending on the availability of resources, States should facilitate realization of the right to 
water in other countries, for example through provision of water resources, financial and 
technical assistance, and provide the necessary aid when required …. The economically 
developed States parties have a special responsibility and interest to assist the poorer 
developing States in this regard. 

 
This demonstrates an increasing trend toward water being seen as a global resource 
and concern. It is interesting to note that States Parties are called upon to help this 
right be realised on a global level but within the current concept of state sovereignty. 
 
Finally, General Comment 15 states that States parties should consider the creation 
of further legal documents incorporating the right to water114 and also that where 
States Parties are members of international organisations, for example, the 
International Monetary Fund or the World Bank, they should ensure that the 
policies of those organisations are consistent with the right to water.115

 
General Comment 15 is an exciting development on the path toward the recognition 
of a legal, global human right to water, not only because it declares a human right to 
water and sets out the content of that right, but also because it describes the level of 
obligation States Parties carry toward their own populations as well as to other 
countries, in particular, developing countries.  
 
While General Comment 15 is not legally binding, it does provide an interpretation 
of the CESCR and is considered to be soft law relevant to those states that have 

                                                 
110 Ibid para 31. 
111 Ibid para 33. 
112 Ibid para 32. 
113 Ibid para 34. 
114 Ibid para 35. 
115 Ibid para 36. This does not seem to be happening as the IMF and World Bank are currently 
pursuing privatisation agendas for water services and resources that directly oppose the human right 
to water (see Chapter IV for further details). 
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signed the CESCR. It does not directly wield any influence over states which are 
not a party to the CESCR.116

 
In short, there are four soft law documents that proclaim the right to water. General 
Comment 15 is the most detailed of these documents but its influence is limited to 
those countries which have signed the CESCR. As is the case with soft law 
documents, enforcement is always an issue and a legally binding global convention 
on the human right to water is still required. 
 

D. Recent Trends 
 
There are many hard law and soft law documents as well as political statements that 
proclaim water as a basic human need. While it is beyond the scope of this paper to 
examine these documents in depth, it suffices to note that, in very recent times, 
there appears to be a general reticence regarding the referral to water as a human 
right in favour of declarations regarding the human need for water. 117  Some 
examples of recent declarations and statements are below. 
 
In 2000 the Millennium Summit took place in New York and resulted in the 
Millennium Declaration.118 One of the goals of the Millennium Declaration is “[t]o 
halve, by the year 2015, … the proportion of people who are unable to reach or to 
afford safe drinking water”119. 
 
The Earth Charter (“Charter”),120 a global declaration of shared principles, values 
and goals for building a sustainable society, was released in 2000.121 The Charter was 
drafted by the Earth Charter Commission in consultation with hundreds of 
organisations around the world.122 Principle 9(a) “[g]uarantees the right to potable 
water … and safe sanitation”.123

 
In 2002, the World Summit on Sustainable Development (“WSSD”) took place in 
Johannesburg. Water and sanitation were priority issues. The WSSD adopted the 

                                                 
116 Non-governmental organisations (“NGOs”), however, have enthusiastically embraced General 
Comment 15. There are numerous NGOs dedicated to promoting the human right to water and to 
putting pressure on all states to declare a human right to water. Groups appear to be united in their 
approach. The human right to water is promoted on the following websites: www.wateryear2003.org; 
www.un.org; www.pacinst.org; www.cedha.org; www.who.int; www.unhchr.ch; 
www.water4people.org; www.cesr.org; www.wateraid.org.uk; www.rightowater.org.uk and others. 
117 Some of the possible reasons for this are discussed further in Chapter IV of this paper. 
118 United Nations General Assembly United Nations Millennium Declaration, 55th sess, UN Doc 
GA Res 55/2 (2000). 
119 Ibid para 19. 
120 The Earth Charter (2000) <http://www.earthcharter.org> (at 26 May 2004). 
121  F equen y Asked Questions The Earth Charter Initiative <http://www.earthcharter.org/ 
innerpg.cfm?id_menu=38> (at 26 May 2004). 

r tl

122 Ibid. 
123 The Earth Charter, above n 120. The Earth Charter Commission is currently seeking to have the 
Charter endorsed by the United Nations. 
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Plan of Implementation which aims to halve the number of people without access to 
basic sanitation by 2015.124 It also reiterates the Millennium Declaration to halve 
those without access to safe drinking water by 2015.125

 
The Plan of Implementation does not proclaim a human right to water. Instead, at 
the WSSD, there was a push to public-private partnerships and a general feeling of 
corporatisation.126 Venezuelan President Hugo Chavez who is also Chairman of the 
Group of 77 noted he would like to have seen more of an emphasis on the right to 
drinking water.127

 
In December 2002, the Secretary-General of the United Nations, Kofi Annan, 
issued a statement regarding the forthcoming International Year of Freshwater and, 
in particular, the two goals above (to halve the proportion of people who are 
without access to safe drinking water and sanitation by 2015):128

 
Grave consequences lie ahead if we fail to meet these goals: the persistence and spread of 
deadly diseases; further damage to the global environment, threats to food security and 
stability itself. And, while water problems are most acute in the developing world, developed 
countries are also at risk. 

 
The world needs to improve its stewardship of water resources. We need much more 
efficient irrigation, far less toxic agriculture and industry, and new investments in water 
infrastructure and services. 

 
Annan’s wording is consistent with the wording of other documents that have been 
generated by the United Nations. He refers to the “stewardship” of water resources 
as opposed to ownership. The United Nations has called repeatedly for the right to 
water to be recognised by states as part of the solution to the global water crisis. 
 
In March 2003, the Third World Water Forum (“Forum”) took place in Kyoto, 
Japan. The Forum was hosted by the World Water Council, which “overwhelmingly 
comprises elite representatives from the banking, construction, engineering and 
hydropower sectors, and members of transnational water corporations”.129 Others 
                                                 
124 World Summit on Sustainable Development Plan of Implementation (2002) para 7 Johannesburg 
Summit 2002 http://www.johannesburgsummit.org/html/documents/summit_docs/2309_ 
planfinal.htm (at 7 April 2004). 
125 Ibid. The commitments to reduce the proportion of persons without access to drinking water and 
sanitation by half by 2015 were supported by a United States promise of $US970 in water projects, a 
European Union promise to enter into partnerships mainly in Africa and Central Asia, and 21 other 
initiatives with another $US20 million in monetary contributions: With a Sense of Urgency, 
Johannesburg Summit Sets an Action Agenda (2002) Johannesburg Summit 2002 
<http://www.johannesburgsummit.org/html/whats_new/feature_story38.htm> (as at 7 April 2004). 
126 Klaus Bosselmann “Rio+10: Any Closer to Sustainable Development?” (2002) 6 NZJEL 297, 315. 

127  The Johannesburg Summit Test: What Will Change? Johannesburg Summit 2002 
www.johannesburgsummit.org/html/whats_new/feature_story41.html (as at 7 April 2004). 
128 United Nations Secretary-General Kofi Annan “Grave Consequences Await If Millennium Goals 
on Water, Sanitation Go” (Media Release, 11 December 2002). 
129 Amanda Suutari “Was WWF3 a Washout for Citizens’ Rights?” The Japan Times (Japan, 30 March 
2003). 
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present were many Japanese constructions firms, international corporations, 
government officials and NGOS. 130  NGOS and civil society continued to put 
pressure on states to declare a human right to water at the Forum and there was 
some optimism that this would happen.131

 
In a speech to the participants of the Forum, Sergio Vieira De Mello, United 
Nations High Commissioner for Human Rights, urged the participants “to include 
an explicit reference to water as a human right in the Ministerial Declaration that 
you will adopt during this Conference” 132 . De Mello affirmed that this would 
encourage a “growing awareness that water is essential to a dignified life and to the 
realization of other human rights”133. 
 
Despite the encouragement of De Mello, a joint publication of the World Health 
Organisation (“WHO”) and the Office of the High Commissioner for Human 
Rights on water as a human right, statements by the United Nations Secretary-
General Kofi Annan, General Comment 15 and the increasing groundswell of 
popular opinion and awareness created by NGOs, the Ministerial Declaration 
omitted any reference to water as a human right. Instead, the Ministerial Declaration 
stated that “[p]rioritizing water issues is an urgent global requirement. Each country 
has the primary responsibility to act”134. 
 
It would appear that, as the pressure to privatise grows, so too does the political 
recalcitrance to recognise a general right to water. This unwillingness is curious as 
states have already recognised the right to water for women and children. It is 
suggested that there may be less political will globally now for a right to water than 
there was fifteen years ago, for example, when the Convention on the Rights of the 
Child was adopted, despite pressure from NGOs and civil society. 
 

                                                 

i

rl r i i l

130 Eric Johnston and Asako Murakami “Water Forum Closes Amid Clash Over Privatization” The 
Japan T mes (Japan, 24 March 2003). 
131 Not all NGOs which are concerned with water issues decided to take part in the Third World 
Water Forum. An alternative “People’s World Water Forum” took place for the first time. It was 
held in Florence, Italy at the same time as the Forum in Kyoto. It was for those groups and 
individuals who believe “the present World Water Forum is clearly the expression of a new global 
water oligarchy established in the past few years”, set up to promote the privatisation of the 
management of water which is, according to the People’s World Water Forum, “nothing less than an 
effective tool for trans-national corporations to seize ‘political’, as well as economic, control of 
the … water resources”. The People’s World Water Forum advocates recognition of water as a 
common good and the right to access of water: <http://www.cipsi.it/contrattoacqua/forum-
acqua/en/index/htm> . There were also other alternative water forums such as the Forum Social das 
Aguas (Sao Paulo), The Water Festival (New York City), and the People’s National Water Forum 
(New Delhi). 
132 Sergio Vieira De Mello “Statement by Sergio Vieira De Mello High Commissioner for Human 
Rights” (Speech Delivered at the Third World Water Forum, Kyoto, 17 March 2003). 
http://www.unhchr.ch/huricane/huricane.nsf (as at 8 April 2004). 
133 Ibid. 
134 The Third Wo d Wate  Forum M n sterial Dec aration (2003) The Ministry of Foreign Affairs 
Japan http://www.mofa.go.jp/policy/environment/wwf/declaration/html (at 9 June 2004). 
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While civil society’s frustration is increasing with most states’ reluctant to declare a 
right to water, there are two beacons of hope. 
 
Firstly, the International Secretariat for Water (“ISW”) launched the World 
Assembly of Water Wisdom at the World Summit on Sustainable Development in 
Johannesburg in 1992. 135  This is a citizen-based initiative working toward the 
recognition of water as a right.136 Their goal for the Fourth World Water Forum, to 
be held in Mexico in 2006, is the signing of a global convention on the right to 
water.137 To this end they are drafting principles for a possible convention.138

 
Secondly, there are some states that have already embraced the concept of the 
human right to water, for example, South Africa and the European Union.139

 
E. The European Union – A Case Study 

 
The European Union (“EU”) is an example of a group of states which has in recent 
times declared a human right to water and set about developing a framework and 
principles to ensure that the right is enjoyed by all within the EU. 
 
The 1999 Protocol on Water and Health to the 1992 Convention on the Protection 
and Use of Transboundary Watercourses and International Lakes 140  declares 
“[e]quitable access to water, adequate in terms both of quantity and of quality, 
should be provided for all members of the population, especially those who suffer a 
disadvantage or social exclusion”141. 
 
In 2001, the Council of Europe Committee of Ministers adopted the European 
Charter on Water Resources 142  and recommended Member States apply its 
principles in their national policies. 143  Article 5 of the Charter states that 
“[e]veryone has the right to a sufficient quantity of water for his or her basic 
needs”144. Under Article 5, no one is to be denied access to water to meet basic 
                                                 

t  
i t

135 The ISW website is: http://www.i-s-w.org/assemble_en.htm. 
136 Ibid. 
137 Ibid. 
138 Ibid. Details of the possible ISW draft convention are not obtainable at the current time. See 
Chapter V of this paper for details of a proposed framework for a convention. 
139 South Africa has included the right to water in their new constitution: see section 27, chapter 2, 
Bill of Rights in the South African Constitution (1996) at <http://www.righttowater.org.uk/code/ 
Legislation_1.1.asp> (at 28 April 2004).See this Chapter for a case study on the EU. 
140 United Nations Economic and Social Council Economic Commission for Europe Protocol on 
Water and Health to the 1992 Convention on the Protection and Use of Transboundary 
Watercourses and International Lakes, 2nd meeting, UN Doc MP.WAT/2000/1 EUR/ICP/EHCO 
020205/8Fin (1999). 
141 Ibid, Article 5(l). 
142 Council of Europe Committee of Ministers Recommendation Rec(2001)14 of the Commi tee of
Min sters to Member Sta es on the European Charter on Water Resources (2001) Council of Europe 
<https://wcm.coe.int> (at 2 May 2004). Recommendations in the EU have a soft law character. 
143 Ibid. 
144 Ibid. 
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needs due to poverty.145 Article 19 declares that the supply of water is to be paid for 
but that this is not to interfere with the right to water.146 Article 2 professes that 
water must be “equitably and reasonably used in the public interest”147. Article 1 
states that all fresh water resources must be used within the framework of 
sustainable development148 and Article 3 states that “[w]ater policy and law must 
protect the aquatic ecosystems and wetlands”149. 
 
Thus, the EU has demonstrated what can be done when political will is favourable. 
The EU provides a useful practical model for the future recognition of the right to 
water at a global level. 
 

IV. PRIVATISATION: A THREAT TO THE HUMAN RIGHT TO WATER? 
 

A. The Privatisation Model Versus The Public Model 
 
Everyone agrees that water is a need. No one can survive without the supply of 
water for basic needs such as drinking water. In this regard, there is no dissension. 
The differences begin only when one starts to talk of a human right to water. There 
are many who deny there is a human right to water and refer instead only to a 
human need for water. The difference in semantics is important.  
A human right to water means that people can enforce their right to access water 
and countries are held accountable to supply that water. When water is recognised as 
a human need only, it can then be defined as a commodity.  
 
Once defined as a commodity, water is seen as an economic good. It can then be 
privatised and profits can be made. For countries which have an abundant surplus of 
water, this is potentially a “goldmine”. Water has been called “blue gold” 150 . 
Countries with vast quantities of water stand to make millions, if not trillions, from 
the possible sale of water.151 However, it is not only countries that stand to make 
                                                 
145 Ibid. 
146 Ibid. 
147 Ibid. 
148 Ibid. That is, with due regard for the needs of present and future generations (see Bosselmann, 
below n 216 and 217 for an ecocentric definition of sustainable development). 
149 Ibid. 

150  Maude Barlow and Tony Clarke have written a book called Blue Gold 
<http://www.blueplanetproject.net/english/resources/> (at 8 April 2004). 
151 Canada is one such country. Canada has the second largest supply of fresh water in the world 
behind Finland. Canada was also the only country at a United Nations Commission on Human 
Rights meeting to vote “No” to a resolution calling for access to water and sanitation to be 
recognised as a human right: Ramon Gonzalez “Water – A Basic Human Right” Western Catholic 
Reporter (Canada, 3 November 2003) 
<http://www.wcr.ab.ca/news/2003/1103/water110303.shtml>. The World Bank estimates the fresh 
water market to be worth $US1 trillion annually: Blue Planet Project “Fact Sheet 1: Facts on the 
World’s Top Water Companies” http://www.blueplanetproject.net (at 2 May 2004). Fortune 
Magazine (May 2000) told its readers that the water industry is the most profitable industry of the 
future: Vandana Shiva Water Wars Privatization, Pollu ion, and Profit (Pluto Press, London, 2002) 
88. 
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millions from the potential sale of their water. Transnational companies (“TNCs”) 
are also pushing for water to be defined as a human need only.152 It is estimated that 
the top two multinational water companies made in excess of $US20 billion in the 
2001 financial year from managing water services alone (not counting sales of 
bottled water).153

 
The privatisation of water, based on the classifying of water as a need only, is the 
concept many TNCs are introducing world-wide. They are increasingly using such 
forums as the World Summit on Sustainable Development and the World Water 
Forum to lobby governments, academics, industry heads and experts to push the 
privatisation agenda.154

 
In particular, TNCs are pushing a Public-Private Partnership (“PPP”), a model of 
privatisation widely used in France.155 The title is intended to convey an idea that the 
model is a hybrid of public and private co-operation.156 The reality is that it is a 
private model.157 The “public” part refers to government funds (often World Bank 
loans) that companies are increasingly requesting in order to finance their forays 
into the water market. 158  Additionally, TNCs often insist on insurance, profit 
guarantees and even immunity from prosecution from States.159

 
TNCs present the privatisation of water services and water resources as the only 
viable alternative to public ownership and management.160 They point to the fact 
that the current model of publically owned and managed water systems has failed to 
meet the needs of the world’s population and that many millions are dying due to 
lack of access to basic drinking water and water for sanitation needs.161 They assert 
that the current model is inefficient, cumbersome and bureaucratic. 162  By 
comparison, they argue that the corporate model is cost-effective, efficient and 
maneuverable.163 TNCs argue that only the private sector has the vast sums of 

                                                 
152 Suutari, above n 129. Senior TNC executives are affiliated with the WWC which is strongly 
pushing privatization. 

153  Blue Planet Project “Fact Sheet 1: Facts on the World’s Top Water Companies” 
http://www.blueplanetproject.net (at 2 May 2004). 
154 Bosselmann, above n 126; Suutari, above n 129. 
155  “A People’s World Water Forum: Why?” People World Water Forum http://www.cipsi.it/ 
contrattoacqua/forum-acqua/en/index.htm (at 8 April 2004). 
156 Vandana Shiva Water Wars Privatization, Pollution, and Profit (Pluto Press, London, 2002) 89. 
157 Ibid. 
158 Ibid. 
159 Ibid 92. In Chile, one water company insisted on a 35% profit guarantee. See also Council of 
Canadians “Public/Private/Partnerships - The Wrong Model” (Statement to the Secretariat of the 
Third World Water Forum, Kyoto, March 2003) and “Water Privatizers on the Defensive” Blue 
Planet Project - both at <http://www.blueplanetproject.net> (at 2 May 2004). 
160 Shiva, above n 156, 91. 
161 Ibid. 
162  Ibid. Public systems on average employ 5-10 people per 1,000 connections whereas private 
companies on average employ 2-5 people: ibid. 
163 Ibid. 
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investment capital necessary to repair, build and maintain the necessary 
infrastructure for the water systems.164

 
While it is true that many governments lack the necessary money to invest in water 
infrastructure, one must question whether the privatisation model is the only 
alternative and indeed whether it is the best alternative. To do this, it is helpful to 
look at examples of regions which have already experienced the privatisation model 
to view the outcomes there, as well as look at the historical performance of some of 
the TNCs that may be in a position to expand into other regions. 
 
The three biggest water TNCs are Suez (French), Vivendi (French) and RWE 
(German).165 These three have a history of supplying a poor quality of water.166 In 
some cases the quality of water was so bad it was undrinkable.167 In July 1999, Suez 
subsidiary Nothumbrian Water was reported to be the second worst company in 
terms of the quality of the water in England and Wales.168 The water had high levels 
of iron and manganese.169 In Germany, officials terminated their water contract with 
Suez after the company insisted on a rate rise due to lower rates of water use than 
expected.170 In July 1994, a Vivendi subsidiary was charged with supplying water 
unfit for human consumption on 476 days between 1990 and 1993.171 In Puerto Rico, 
Vivendi was fined $US6.2 million for environmental violations between 1995 and 
2000.172 RWE has a poor track record regarding water leaks and was also fined in 
2001 for allowing raw sewage to pollute a stream within a couple of metres of 
residential housing. 173  Between 1989 and 1997, five water companies were 
successfully prosecuted 128 times.174

 
Regarding water quality and delivery, Biwater increased water rates by 400% in an 
area of the Philippines.175 Rates increased by 150% in France while at the same time 
the French government reported that 5.2 million people received “bacterially 
unacceptable water”.176 In England water rates rose by 450%, disconnection by 50% 
and dysentery by 600%. 177  Shortly after the water system management was 

                                                 
164 Ibid. Ironically, they also argue that they require public funds in order to make their ventures 
worthwhile: ibid 89. 
165  Blue Planet Project “Fact Sheet 3: Water Companies Have Bad Health and Environmental 
Record” http://www.blueplanetproject.net (at 2 May 2004). 
166 Ibid. This is what happens when water is sold at the highest price and lowest cost and often no 
competitors. 
167 Ibid. 
168 Ibid. 
169 Ibid. 
170 Ibid. 
171 Ibid. 
172 Ibid. 
173 Ibid. 
174 Ibid. 
175 Shiva, above n 156, 98. 
176 Ibid. 
177 Ibid 99. 
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transferred to Suez in Sydney, it was reported that there were high levels of giardia 
and cryptos poridium in the water.178

 
There is a history of corruption and convictions within some of the TNCs.179 
Vivendi and Suez have been successfully prosecuted in France on bribery charges 
and charged with corruption.180 Suez was convicted after it was found that it paid 19 
million francs to the election campaign of Grenoble’s mayor to ensure the 
privatisation of the city’s water.181 In 1997, the former mayor of Angouleme was 
convicted for receiving bribes from, among others, Vivendi, which was tendering for 
public works at the time.182 Vivendi also bribed the mayor of St-Denis to receive a 
water concession contract.183

 
These are only some of the examples of the performance by TNCs in different 
regions. The results are not encouraging when one considers that at the moment the 
private sector only manages water systems for seven percent of the world’s 
population, 93 percent of the world’s population is still under public water 
systems.184 Quite understandably there is a growing lack of trust towards the TNCs 
and a questioning of their ability and willingness to deliver good quality water at 
reasonable rates (appropriate for the region).185

 
Privatisation can be particularly risky because it often involves the wholesale 
handing over of power to a TNC often without the ability to get it back if 
performance is unsatisfactory. The World Bank and IMF often make the 
privatisation of water services (on their terms) a prerequisite to receiving a loan.186

 
When examining the privatisation model, it is necessary to look at the nature of the 
company entity. The primary motivating factor for companies is profits. A 
company’s aim is to provide their product at the lowest possible cost whilst selling it 
for the highest possible price. When it comes to providing such a fundamental thing 
as water, it is unpleasant to think that the reality of business may mean that a 
company may take shortcuts in the water purification and delivery process in order 
to minimise costs and maximise returns. In addition, companies do not simply seek 
to cover their costs but to maximise profits which, when considering water is a 
prerequisite for life, is an unattractive picture when considering the needs of the 
                                                 
178 Ibid. 
179 Blue Planet Project “Fact Sheet 2: Top Water Companies Haunted by Bribery and Corruption 
Convictions” http://www.blueplanetproject.net (at 2 May 2004). 
180 Ibid. 
181 Ibid. 
182 Ibid. 
183 Ibid. The construction divisions of Suez, Vivendi and Bouygues have also been investigated 
surrounding allegations they were part of a cartel that shared contracts worth $US500 million for 
building schools to the exclusion of other contractors and that they also charged illegal levies. 

184  Supplying Water – For a Price International Year of Freshwater 2003 
<http://www.un.org/events/water/SupplyWater.pdf> (at 8 April 2004). 
185 Blue Planet Project, above n 165. 
186 Shiva, above n 156, 92. 
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poor. There are also additional pricing issues if a company has a monopoly over the 
water services and resources. 
 
There are also other difficulties with the use of the company entity. The more water 
that is used, the higher the profits. This is incompatible with the reality that the 
world’s water resources are finite.187 In addition, both the demand for water per 
capita and the world’s population are rapidly increasing. 188  A cautious 
conservationist approach based on sustainability is required,189 in which people’s 
needs are met regardless of their ability to pay and thereafter a cost is incurred, 
where appropriate, to regulate demand and reduce waste. It is submitted that there is 
no incentive in the business model for good guardianship of a limited resource 
which is so fundamental to life. 
 
Another reality under the privatisation model is that whoever pays, receives. 
Whoever has money can choose to pay for water to service inefficient water 
intensive agriculture, while others may be deprived of sufficient water to cover basic 
needs. This is contrary to the TNCs claim that the privatisation of water will lead to 
greater efficiency in water use.190 The reality is that those who cannot pay for water 
will be denied access to it and that this will be the source of any water 
“conservation”. 
 
There is also a danger of companies covering up or not revealing necessary 
information, for example, pollution spills or water quality levels, because they 
perceive the revelation of that information as a threat to their profits. 
 
Another concern is what would happen to a country where there is little or no 
infrastructure and a small very poor population. If a company judges that it would 
not be economically viable to invest in that country, would the people simply go 
without water altogether? Alternatively, what would happen if a company decided 
that an operation was not profitable enough and decided to close its operations after 
a couple of years? Not only would that be devastating to a country’s population, but 
it is also likely that, with no incentive to invest into infrastructure or even maintain 
the quality of water and infrastructure over the last few years of operations, the 
infrastructure could be left in a poor condition. 
 
Further difficulties arise when one considers that a TNC may decide to export water 
from one of its sources and transport it to another country where the TNC can sell 
it for higher profits. Extrapolating this possibility, would some countries end up 
with poorer quality water because they could not afford to pay as much as developed 
countries for top quality water? While possibly having their good quality water 
exported by TNCs who have bought the water source? 

                                                 
187 Gleick, above n 14. 
188 Ibid. 
189 Council of Canadians, above n 159. 
190 Johnston and Murakami, above n 130. 
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As has already been noted, a company’s primary motivation is profit and returns to 
shareholders. There is therefore an incentive to focus on the development of large-
scale centralised water systems which require large amounts of money. 191  This 
creates business opportunities for investors and construction companies (often 
foreign).192 It ignores the virtue of locally managed systems based on traditional 
knowledge supplemented by modern day expertise which often can be implemented 
for a fraction of the cost.193

 
Generally speaking, it is harder for the state and communities to know what is really 
happening when companies operate behind closed doors, and there is a resultant loss 
of community control. Clear, detailed legislation outlining the responsibility and 
liability of companies could overcome to this to a degree but, as seen in the 
examples above regarding performance to date, it is doubtful whether this would be 
sufficiently effective. This is especially the case where there is a major imbalance of 
power and monetary resources between a government and a TNC. 
 
The question must then be asked: why do some governments allow private 
companies to take over their water services or water resources? In part, as stated 
above, it is often a requirement of the World Bank and IMF, when approving loans, 
that the country’s water resources or management thereof be transferred in whole or 
part to private ownership or management.194 Developing countries with weak, cash 
strapped governments often have no choice but to acquiesce as they cannot borrow 
money from anywhere else.195 A second reason is that of corruption.196 There have 
been several cases in France where water was privatised after mayors were paid 
millions of euros.197 In addition, under the General Agreement on Trade in Services 
(“GATS”), companies are able to sue a government if that government obstructs the 
company from free trade, which could almost effectively force some authorities to 
privatise.198

 
It is submitted that the privatisation of water is fundamentally at odds with the 
nature of something which is a basic requirement for survival, and a social and 
cultural good first before an economic good. Water is vital to life. The nature and 
function of a company is to make profits to return to its shareholders. Companies 
operate for their own interests and motivations. Companies do not generally exist 
to serve the community or meet its needs per se. The company model is not the best 
model for promoting and enforcing a human right to water. Governments will 
inevitably be left with debts and trouble if companies decide to leave an operation. 

                                                 
191 Shiva, above n 156, 90. 
192 Ibid. 
193 Ibid 124. 
194 Ibid 92. 
195 Ibid. 
196 Blue Planet Project, above n 179. 
197 Ibid. 
198 Shiva, above n 156, 93. 
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In addition governments will still have a duty to step in, in the case of disaster, due 
to the fact that water is vital to human health and survival. 
 

B. An Alternative Privatisation Model 
 
Gleick et al promote a third alternative to the extreme privatisation model and 
traditional public models above.199 Gleick et al suggest that privatisation is likely to 
happen and is not necessarily a negative model provided that it is within defined 
parameters:200

 
Privatization efforts should be accompanied by guarantees to respect certain principles and 
support specific social objectives. Among these are the need to provide for the basic water 
needs of people and ecosystems, permit equitable access to water for poor populations, 
include affected parties in decision-making, and improve water-use efficiency and 
productivity. 

 
Gleick et al highlight that:201

 
Water has vital social, cultural, and ecological roles to play that cannot be protected by 
purely market forces. In addition, certain management goals and social values require direct 
and strong government support and protection … Openness, transparency, and strong 
public regulatory oversight are fundamental requirements in any efforts to shift the public 
responsibility for providing clean water to private entities. 

 
The report suggests the continuation of the management of water as a social good 
where basic human needs are met and access is guaranteed to all, where ecosystems 
needs for water are met, and where there are measures in place to assist those who 
cannot afford to pay.202 Furthermore, it recommends the use of sound economic 
operation in water management including the provision of water and water services 
at reasonable rates, and increases in rates linked to agreed upon improvements in 
service, as well as the intelligent use of subsidies.203 Private companies would have to 
show that any new water-supply projects are cheaper than projects to “improve 
water conservation and water-use efficiency”204 before they would be permitted to 
invest and raise water rates. 205  Finally, the report advises strong government 
regulation and monitoring including government ownership or control of water 
resources, government monitoring of water quality accompanied by clear water-
quality laws, contracts that set out the clear obligations of each party, clear dispute 
resolution procedures, contract review procedures (to protect weaker states from 

                                                 
199 Peter H Gleick, Gary Wolff, Elizabeth L Chalecki, and Rachel Reyes The New Economy of Water 
(Pacific Institute for Studies in Development, Environment, and Security, 2002) 
<http://www.pacinst.org>. 
200 Ibid i. 
201 Ibid i and ii. 
202 Ibid v. 
203 Ibid vi. 
204 Ibid. 
205 Ibid. 
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coercion), and lastly negotiations that are open and transparent and include all those 
affected.206

 
It is submitted that, while this seems positive in theory, the reality is that countries 
are often effectively forced by the World Bank or IMF to accept privatisation of 
their water services or resources as a condition to receiving loans. The conditions are 
set down by the World Bank/IMF and are not likely to be changed to become less 
favourable to these institutions and TNCs. In such situations, the World Bank and 
IMF hold the balance of power. In addition, the governments involved are usually 
weaker governments. If water services or resources are privatised, a prerequisite 
must be very strong governments who are able to effectively monitor companies’ 
performance, regulate the industry and in practice maintain overall control. It would 
be interesting to see whether the water companies themselves would be interested in 
such a model that could involve more risk and obligations and less control and 
profit. 
 
In addition, it has been shown above that, even in countries that have strong 
governments, the privatisation model is not working.207 Governments may monitor 
companies performance but disease and death from poor water quality still occur.208 
Fines and convictions are not a deterrent.209 To date the companies have shown 
themselves to be often dishonest and ruthless operators operating with almost 
complete disregard for the welfare of the people they are suppose to be serving. 
 
For the reasons outlined above under the privatisation model, it is submitted that it 
would simply be too risky to rely on an incompatible company model of 
privatisation to realise the human right to water. 
 

C. An Alternative Public Model 
 
This brings us to the fourth option. It is submitted that the best option for the 
realisation of the right to water is an improved public management model based on 
the concept of water as a common concern or global commons. Under this model, 
the community would hold the water in public trust for the use of its inhabitants 
and would be responsible for safe delivery, water quality and encouraging 
conservation. No one would “own” the water resource as such. In addition, sound 
economic and management principles would be utilised by the public authority to 
ensure greater efficiency (taking into account a holistic ecological approach that 
considers the hydrologic cycle and the needs of the people). The public authority 
would take into account the benefits of any traditional practices and ensure a 
transparent democratic decision-making process which would take into account the 
interests of all stakeholders. Outcomes would be have to be sustainably and 
                                                 
206 Ibid vi and vii. 
207 Blue Planet Project, above n 165. 
208 Shiva, above n 156, 99. 
209 Blue Planet Project, above n 165 and 179. 
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ecologically sound. Some countries may need to receive more development aid that 
is not tied to loans to initiate and maintain such schemes or else look at creative 
ways of alternative fundraising. However, the use of traditional practices and 
knowledge would often reduce the amount of investment necessary in water 
infrastructure.210

 
The current public model has definitely not been perfect. The positive point 
however is that where water services and resources are still under public control, the 
public remain in a position of power to improve the model.211 The public model is 
the only model that is free to have an agenda that puts the human right to water first 
because it is not beholden to shareholders or bottom-lines. It is submitted that the 
alternative public model incorporating the best points from both the public and 
private models is best suited to promoting and enforcing the human right to water. 
 

D. The European Union: The Human Right to Water and Privatisation 
 
It is interesting to note that the EU has been a strong proponent of the privatisation 
of water services. The top transnational water companies (for example, Suez, 
Vivendi, RWE) are European. As noted above, the EU has also been a proponent of 
the human right to water, recommending to its Member States that the human right 
to water be incorporated into national law and policy. While this may seem to be 
contradictory, it must be noted that the EU is a strong governing body and its 
Member States are also strong governments. They are not reliant on the World Bank 
or IMF aid nor subjected to restrictive and prescriptive loan conditions. The EU and 
Member States are prosperous and can afford to guarantee the right to water to 
meet basic needs and pay for the limited number of people that cannot pay for 
themselves. Both can also maintain control over TNCs and have the power to 
terminate contracts when companies are not performing.212 This is in vast contrast 

                                                 

i

210 Shiva, above n 156, 126. See also Pacific Institute “76 Million Could Perish From Water-Related 
Disease by 2020” (Media Release, 15 August 2002): “Far too much money has been spent on 
centralized, large-scale water systems that cannot be built or maintained with local expertise or 
resources, while traditional and community-scale systems have been inadequately funded and 
supported. It is time to change direction, toward a “soft path” which relies on smaller-scale systems 
designed, built, and operated by local groups. Outside assistance in terms of information, funding, 
and expertise is certainly still required, but this assistance must be provided in …different ways”. 
211 NGOS presented examples of alternatives to the privatisation model at the Kyoto conference, for 
example, the Departamento Municipal do Agua e Esgoto in Porto Alegre, a water company that is 
publicly owned and controlled through public participation yet financially separate from the state 
(Brazil). It is fully funded by water bills: Eric Johnston and Asako Murakami “Water Forum Closes 
Amid Clash Over Privatization” The Japan T mes (Kyoto, Japan, 24 March 2003). See also the 
example of Cochabamba in Latin America, examples in Bangladesh and Ghana, and the Subak 
traditional irrigation system in Bali: Yanuar Nugroho “Defending Global Essentials: Notes from 
Kyoto” The Jakarta Post (Jakarta, Indonesia, 1 April 2003). Both found at Blue Planet Project 
<http://www.blueplanetproject.net>. See also Shiva, above n 156, 102. 
212 For example, Potsdam in Germany terminated its contract with a TNC after the TNC demanded a 
water rates rise as the town had used less water than was earlier estimated: Blue Planet Project, above 
n 165. 
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to many other states, however, for whom this position of power, choice and strong 
government is not a reality. Such states are forced to accept the privatisation of 
water services and resources on far less favourable terms in order to receive loans 
from the World Bank. As a result they do not have the resources or ability to 
monitor and sanction the companies nor terminate contracts when necessary. 
 

V. A GLOBAL CONVENTION ON THE HUMAN RIGHT TO WATER 
 

A. The Need for a Global Convention on the Right to Water 
 
It is commendable that the European Union, South Africa and several other 
countries have taken steps to legally recognise, protect and promote the human 
right to water. Unfortunately this trend has not been more widespread. The current 
international law on the right to water is deficient in that there is no clearly defined 
global human right to water. A global convention on the right to water would 
provide a much needed and currently lacking proclamation as well as a standard 
definition on the human right to water. A global convention on the human right to 
water is needed to increase awareness of the issues, promote the right and encourage 
prioritisation of water uses. A global convention is needed to set new standards and 
norms of what is acceptable in a civilised society and to create legal obligations as 
well as enforcement measures. A global convention on the human right to water is 
also needed to protect the vulnerable and poor from the effects of privatisation. A 
global convention would also raise the profile of regional water issues to an 
international level which would be particularly effective when financial resources 
and international assistance are required. 
 
The United Nations Committee that would oversee the realisation of the right 
would be a central body that could share knowledge, wisdom and resources on water 
issues and also assist in the resolution of water issues. Earth’s ecosystem knows no 
borders and it would make environmental good sense to have an international 
committee that could lead the way in a globally coordinated effort to realise the 
human right to water. 
 
Once a human right to water is recognised through a global convention under the 
auspices of the United Nations, individuals would then have access to the entire 
United Nations human rights system. Individuals and groups could then go directly 
to the United Nations to have their rights enforced. This would go some way 
towards correcting imbalances of power and protecting individuals from excesses or 
misuse of political power by governments and TNCs. In addition, NGOs could also 
assist individuals and groups in having their rights enforced through the United 
Nations. In summary then, a global convention is necessary for the protection, 
promotion and realisation of the right to water and to ensure that there is a globally 
recognised standard. 
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B. A Framework for a Global Convention on the Right to Water 
 
The following is a tentative proposal for a framework for a global convention on the 
right to water.213

 
1. Purpose 

 
The purpose of such a convention would be the immediate recognition, protection, 
promotion and realisation of the universal human right to adequate water for 
drinking and sanitation needs, with an obligation on states to work toward the full 
realisation of the right to water as they have the resources to do so. 
 

2. Contents of the Human Right to Water 
 
It is submitted that there be two parts to the right to water. The first part of the 
right to water would include the fundamental right to access to drinking water and 
water for sanitation together with an obligation on every individual to act 
sustainably with regard to quality and quantity of the water.214 It is submitted that 
states would be immediately obligated to realise this first part of the right to water 
and that this would be provided at no cost to individuals. 
 
The second part of the right to water would be similar to the contents of the right 
to water in General Comment 15 which states:215

 
The human right to water entitles everyone to sufficient, safe, acceptable, physically 
accessible and affordable water for personal and domestic uses. An adequate amount of safe 
water is necessary to prevent death from dehydration, to reduce the risk of water-related 
disease and to provide for consumption, cooking, personal and domestic hygienic 
requirements. 

 
This second part includes the right to sufficient water for cooking and other 
personal and domestic uses. It is argued that this second part of the right should be 
realised as states are able although there would be an obligation to actively work 
toward the full realisation of the right. Again, this water would be provided at no 
cost to individuals. 
 
It is submitted that water consumed over and above a designated volume, deemed 
adequate for the realisation of the full right to water, could then be levied, and in 
particular, water used for commercial purposes. This charge could then assist in 
                                                 

i
t r

213 This is a rudimentary framework suggested on the basis of the conclusions of the previous 
chapters and put forward in the hope that it will stimulate debate and further research on a 
framework for a global convention on the right to water. 
214 Similar to the right to water contained in the European Council on Environmental Law Resolut on 
on the Recogni ion of the Right to Drinking Water in the Membe  States of the European Union 
[2004] Centro de Derechos Humanos y Ambiente <http://www.cedha.org.ar> (at 8 May 2004). 
215 United Nations Economic and Social Council Committee on Economic, Social and Cultural 
Rights General Comment No. 15, 29th sess, para 2, UN Doc E/C.12/2002/11 (2002). 
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financing the water services and infrastructure needed to realise the right to water. A 
charge for the consumption of water for these purposes would then also encourage 
efficient water use and conservation. 
 

3. P nciples ri

t

                                                

 
(a) Sustainable development 

 
The right to water would exist within the framework of sustainable development. 
The best definition of sustainable development is provided by Bosselmann who 
advocates “strong sustainability based on ecocentrism”216. Strong sustainability is 
composed of intergenerational, intergenerational and interspecies justice.217 It is 
submitted that only this form of sustainable development will result in sustainable 
hydrologic systems and ecosystems that are healthy and vibrant and that will, in 
turn, provide for this and future generations. No watercourse should be so depleted, 
due to human actions, that the loss of water negatively impacts on the environment, 
ecosystem and hydrologic cycle. Finally, when looking into ways that the right to 
water can be realised, the health of the entire hydrologic cycle would have to be 
taken into account. 
 

(b) Obligation to assis  other states fulfil the human right to water 
 
There would be a limited obligation to assist other states in the realisation of the 
right to water, for example, through the directing of development aid toward the 
resolution of water issues in that country and through providing knowledge and 
technological services and equipment. This would be in proportion to a states 
capacity to assist. 
 

4. Committee on the human right to water 
 
A committee would be created under the auspices of the United Nations to assist 
states that required additional support in the fulfilment of their obligations under 
the convention. This committee would also assist in the distribution and supply of 
water, where necessary. This organisation would be funded through the United 
Nations, and would receive funds from states as part of foreign aid packages or as 
other general aid donations. The committee would be a coordinated centralised 
effort to pool resources, create sustainable solutions, and provide assistance in 
working towards the fulfilment of the right to water. 
 

 

i

216 Klaus Bosselmann “The Concept of Sustainable Development” in Klaus Bosselmann and David 
Grinlinton (eds) Environmental Law for a Sustainable Society (Auckland 2002) 1,5, 96. 
217 Ibid. See also Klaus Bosselmann “A Legal Framework for Sustainable Development” in Klaus 
Bosselmann and David Grinlinton (eds) Env ronmental Law for a Sustainable Society (Auckland 
2002) 1,5, 147. 
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5. Enforcement 
 
The right to water would be enforced through the general United Nations human 
rights mechanisms. 
 

C. Recommendation 
 
The right to water has the greatest chance of realisation under the alternative public 
model218 of ownership and management of water resources and services, and thus 
this model would be promoted as the recommended model. 
 

VI. CONCLUSION 
 
Over one billion people currently do not have access to basic drinking water and 
almost three billion do not have access to basic sanitation. The estimated figures for 
the future are even worse. The world is failing to provide what is the most basic 
element after air to its poorest.  
 
The focus of this paper has been to examine whether there is a need for a global 
convention on the right to water and whether the international community is 
actually moving toward the realisation of such a global convention. 
 
Current law relating to the human right to water is inadequate. A global convention 
on the human right to water is needed to highlight the issue and prioritise water uses, 
to meet the needs of the poorest, to educate and empower individuals, and to 
promote and protect the right as a means of providing for the need. A convention is 
also needed to protect millions of poor people from the effects of privatisation of 
water services and resources. It is imperative that a convention is actioned now to 
protect the human right to water before privatisation becomes more prevalent. The 
human right to water must include the right to sufficient water for domestic and 
personal uses and be provided without cost. As has been stated, water is not just an 
economic good, but rather firstly, a social and cultural good. It is as fundamental as 
air and, as such, must be treated differently from other solely economic goods. 
 
Many NGOs and civil society are lobbying persistently for the human right to water 
to be legally recognised. It is dubious however whether the necessary political will is 
currently present to see the human right to water legally recognised. In the end, it 
will probably require the popular will of democratic societies, brought about 
through an increasing awareness of water issues and failures, before states will act. 
 
 

                                                 
218 See Chapter IV of this paper. 
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