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ABSTRACT:  The nature of business requires commercial laws to develop primarily in ways that encourage 
cooperation among the parties and trust in the legal system.  International relations, however, have 
historically been governed more by raw power than cooperation; this is particularly clear when the 
history of international law is considered from a ‘Third World’ perspective.  With the advent of 
globalisation, international relations and commercial concerns are becoming increasingly intertwined.  
Which paradigm will prevail?  This paper reviews the historical narratives of international and commercial 
law, and explores their conjunction in bilateral investment treaties. BITs have proliferated since the 
1980s, an era when the prevailing development theory has encouraged growth by promoting commercial 
activities - preferably funded by international investment.  A review of international investment rules 
indicates that, while many of commercial law’s positive features are helping to create a more level playing 
field, advances are being simultaneously undermined by humankind’s penchant for narrow self-interest.        
 

I INTRODUCTION:  A GLASS  HALF FULL 

This paper was sparked by the hopeful premise that, despite frequent setbacks, 
humanity is generally progressing towards creating a more just and equitable society.  
At the same time, however, it was dogged by a suspicion that ‘la plus ça change . . . .’  
After all, technological advances have brought a plethora of benefits, but billions of 
people live in dire poverty.  Medical improvements seem to conquer more diseases 
every day, but millions of children still die for lack of clean water.  Global 
communication improvements have increased international understanding and concern 
for others but, at the same time, environmental degradation and the effects of global 
warming threaten all life on the planet.   

 

Globalisation has been both celebrated for its promise - to increase global prosperity, as 
well as improve cultural and social interactions among the world’s diverse populations - 
and much reviled - for threatening to sacrifice social welfare on the alter of corporate 
profits, for further entrenching American hegemony, but, perhaps most of all, for 
generally upsetting the apple cart.  People do not like change, and change is what 
globalisation is all about. 

 

                                                 
∗ JD (University of Chicago, 1987), LLM (University of Auckland, expected 2006).  This article was 
written initially for Imperialism and International Law, a course taught by Prof. Antony Anghie at 
University of Auckland.  Thanks to both Prof. Anghie and NZPGLeJ editor Myra Williamson for their 
helpful comments.    
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Many of these changes, moreover, are affecting the course of international law.  
Specifically, this paper views globalisation as a crossroads, a place where the narratives 
of international law and commercial law intersect.  Fundamentally, business is about 
exchange, and exchange is a social activity - it requires cooperation.  The nature of 
business, therefore, has required commercial law to develop in a way that encourages 
cooperation among the parties and trust in the legal system.  International relations, 
however, have historically been governed more by raw power than by the need for 
cooperation; this is particularly clear when we consider the history of international law 
from a ‘Third World’ perspective.  As international relations and commercial concerns 
become ever more closely intertwined, the question arises, which paradigm will prevail?   

 

This paper begins with a brief review of the context in which laws are developed, that is, 
the social and philosophical factors on which everything else depends.  It goes on to 
explore the historical development of international law, with an emphasis on how it 
affected international relations between Europeans and the peoples they conquered.   
Changing focus, it then reviews the historical development of commercial law, 
especially the ways that contract law fosters cooperative exchange.  The last part of the 
paper locates the intersection between international and commercial law in bilateral 
investment treaties, which have proliferated during at era when the prevailing 
international development theory has encouraged growth by promoting commercial 
activities – preferably funded by international investment.     

 

The result of this investigation reveals that many of the positive elements of 
commercial law are indeed helping to create a more level playing field in the 
international sphere.  These advances, however, are simultaneously undermined at every 
step by narrow self-interest.  This paper concludes that the ‘two-step shuffle’ which we 
see throughout human history is rooted in human nature itself.     

   

II CONCEPTUAL FOUNDATION 

 

A Contradictory Manifes ations Of The Will To Survive:  Humanity’s T agic Flaw t r

As securities traders everywhere know, when it comes to the competition for wealth, 
humankind’s greatest motivating forces are greed and fear.  These flow from our primal 
motivator, the will to survive, which manifests itself in both our desire to accumulate 
resources and our aversion to losing them.  Survival, however, is also responsible for 
our social natures, since our chance of continued existence is improved when we work 
together.  As a result, humans have taken on attributes which promote and sustain our 
social existence, such as altruism and compassion; we have also adopted values, such as 
fairness and justice, which promote cooperative behaviour.   
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These contradictory manifestations of the will to survive are also the source of 
humanity’s tragic flaw:1  our capacity to promote human progress is twinned with an 
instinct to dominate and exploit.  Given the opportunity, people have a tendency to 
accumulate wealth and resources as if what they have could never be sufficient, will not 
last, or may be lost.  Coincidentally, opportunities for unbridled accumulation generally 
arise hand-in-hand with increased power.  (In this sense, power is the relative ability to 
successfully allow one’s greed to win out over both fear and the need to cooperate with 
others.)  Since wealth tends to increase both self-sufficiency and the ability to sustain 
economic losses, it can directly increase one’s power.  A corollary of this self-
reinforcing tendency between wealth and power has been distilled into the longstanding 
observation that power corrupts, and absolute power corrupts absolutely.   

 

Starkly put, this means that the strong and powerful among us tend to dominate and 
exploit weaker members of society; however, this is of course, a gross 
oversimplification of power relations.  As Foucault has observed, power effects flow in 
multiple directions, and people are strong/dominant actors and weak/subordinate 
actors simultaneously with respect to different relationships.2  Complete capitulation 
by weak actors may be justified in some circumstances, but it is unusual, and those in 
the ascendancy are always at risk that weaker/subordinate actors will successfully assert 
themselves and gain dominance.  When those with greater power sense encroachments 
on their dominance, however, they are likely to use their position of advantage to 
undermine such incursions.  To note one recent example, after the World Bank’s 
management began to retreat from some of the more egregious aspects of the neoliberal 
globalisation agenda,3 the U.S. has asserted its power and appointed a new World Bank 
president, Paul Wolfowitz, the former Deputy Secretary of Defense and a notorious 

                                                 

i

: t -

t

1Adapted from Shakespearean tragedy, this conception can be applied equally as well to humankind as to 
individuals.  Errol Mendes and Ozay Mehmet, Global Governance, Economy and Law: Wait ng for 
Justice, Routledge Studies in International Law 4 (New York: Routledge, 2003).   
2 Michel Foucault and Colin Gordon, Power/Knowledge  Selec ed Interviews and Other Writings, 1972
1977 (Brighton, Sussex: Harvester Press, 1980), p. 72.  See also Michel Foucault, The History of 
Sexuality, 1st American ed. (New York: Pantheon Books, 1978). 
3 Commonly referred to as the ‘Washington Consensus,’ this development theory is based on neoliberal 
philosophy, which generally prefers free markets and limited restrictions on business and economic 
development over government intervention as the method to achieve economic and even social progress.  
The central tenet of neoliberal development theory is that there is an identifiable set of “best practices” - 
a combination of laws, institutions, and policies that foster private entrepreneurial activity and 
investment - which constitute the optimal route to economic development and prosperity.  
Neoliberalism has also had a significant impact on developed countries, most notably the U.S. and U.K.  
Amr A. Shalakany, "Arbitration and the Third World:  A Plea for Reassessing Bias under the Specter of 
Neoliberalism," (2000) 41 Harvard Interna ional Law Journal 419, fn 8.          
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neoconservative.4  In addition, the World Bank’s operating finances are under 
increasing threat.5               

 

The upshot of all this is that even though power tends to entrench itself, absolute 
power is rare.  In the face of domination, weaker actors have, essentially, three options.  
First, as mentioned, they can accept dominance by the strong.  This may be a quite 
rational choice, either because great differences in the parties’ relative power positions 
make resistance futile, or because order – even when imposed by a tyrant – may be 
preferable to anarchy.6  Second, subordinate actors can work to overpower the strong 
and become the dominant actors themselves.  This is the route taken by revolutionaries 
everywhere, whether militant or pacifist, that is, by George Washington and Osama Bin 
Laden, of course, but by Gandhi, also.  Third, and most commonly, subordinate actors 
can endeavour to persuade dominant actors that it is in their enlightened self-interest to 
place limits on their dominant behaviour.  This kind of power relations negotiation 
involves social behaviours that are fundamental to human beings’ social nature and are 
probably rooted in the DNA we inherited from precursor species.7   

 

B Authority:  Power Made Respectable 

Culture plays a huge role in determining whether, and the extent to which, those with 
power pursue their self-interest brutally or not.8  For example, an important function of 
religion has long been to encourage those with power to place limits on themselves.9  A 
major reason humanity has largely moved away from the ‘law of the jungle,’ however, is 
that raw coercive force has often simply proven less useful, less efficient, than other 

                                                 
4 “Wolfowitz Tapped to Lead World Bank,” Associated Press (March 16, 2005), available at 
http://www.msnbc.msn.com/id/7205798 (at 28 February 2006). 
5 Sebastian Mallaby, "Saving the World Bank," (May/June 2005) Foreign Affairs 84. 
6 See, generally, Niall Ferguson, Colossus: The Price of America's Empire (London: Allen Lane, 2004), 
Niall Ferguson, Empire: The Rise and Demise of the British World Order and the Lessons for Global 
Power (New York: Basic Books, 2003), Thomas Hobbes, Leviathan, ed. R. Tuck (Cambridge UK; New 
York: Cambridge University Press, 1991).  For a current reminder of the horrors that can result when 
public authority breaks down, we need look no further than the looting, rapes, and general misery that 
took place in New Orleans following Hurricane Katrina; see, e.g., David Brooks, "The Bursting Point," 
The New York Times 4 September 2005.  

 

r7 See, generally, F. B. M. de Waal, Tree of Origin: What Primate Behavio  Can Tell Us About Human 
Social Evolution (Cambridge, MA: Harvard University Press, 2001). 
8 For a poignant example, there’s an obvious correlation between the widespread cultural acceptance of 
wife-beating and the high incidence of domestic violence in a number of sub-Saharan African countries; 
see Sharon LaFraniere, "Entrenched Epidemic: Wife-Beatings in Africa," The New York Times, 11 
August 2005.   
9 However, religion-based injunctions against abuse of authority may also be considered as instances of 
dual intentionality, discussed below in Section II.F on page 10. 
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means of exercising power.  As one commentator put it, today’s rich don’t exploit the 
poor so much as they just “out compete them.”10   

 

As a consequence we see the development of norms, that is, principles of right action 
which are socially enforced.11  For example, power is granted more readily to those who 
accept responsibility to exercise it ‘for the greater good.’12  This can be traced to norms 
linking fairness and justice.13  Following norms confers legitimacy on the exercise of 
power, and legitimacy transforms power into authority.14  One advantage of authority is 
efficiency:  it enables the exercise of power with the subjects’ uncoerced consent, due 
to their normative belief that such authority’s rules ought to be obeyed.15    

 

In Weber’s analysis, there are three kinds of authority, that is, traditional, charismatic, 
and rational-legal, 16 but authority may also be considered as power which is so 
institutionalised that it is largely unquestioned.17  Authority imports some level of trust 
and cooperation into power relations; if obedience is the counterpart of power, trust is 
the counterpart of authority.18   

 

There is a tacit social relationship between those in authority and those who are subject 
to it; however, authority does not have to be associated with government institutions.19  

                                                 

i

10 David Brooks, "Pillars of Cultural Capital," The New York Times, 6 October 2005. 
11 Webster's N nth New Collegiate Dictionary, (Springfield, MA: Merriam-Webster, Inc., 1987).   
12 This was recently illustrated when President Bush, in the face of approval poll ratings as low as 38%, 
accepted responsibility for federal government failures in the disaster response efforts following 
Hurricane Katrina.  It was particularly noteworthy as the first instance his administration had 
acknowledged responsibility for not making proper use of its power; David Greene and Madeleine Brand, 
"Bush Takes Responsibility for Katrina Failures," in Day to Day (USA: National Public Radio, 2005), 
available at http://www.npr.org/templates/story/story.php?storyId=4845096 (at 28 February 2006).       
13  See, generally, John Rawls, "Justice as Fairness," Phi osophical Review 67 (1958), John Rawls, A 
Theo y of Jus ice, Rev. ed. (Oxford: Oxford University Press, 1999). 

l
r t

r i t

t
i t

14 Rodney Bruce Hall and Thomas J. Biersteker “The Emergence Of Private Authority In The 
International System” in Rodney Bruce Hall and Thomas J. Biersteker, eds., The Emergence of Private 
Authority in Global Gove nance, Cambr dge Studies in Interna ional Relations 85 (Cambridge UK: 
Cambridge University Press, 2002), p. 4. 
15 Ibid., p. 5, citing Ian Hurd, "Legitimacy and Authority in International Relations," (Spring 1999) 
Interna ional Organization 53, No. 2. 
16 Max Weber, Weber: Political Writings, ed. Peter Lassman and Ronald Speirs, Cambr dge Tex s in the 
History of Political Thought (Cambridge; New York: Cambridge University Press, 1994). 
17 Wikipedia, http://en.wikipedia.org/wiki/Authority (at 28 February 2006).   
18 Hall and Biersteker, eds., The Emergence of Private Authority, p. 9, citing Leonard Krieger, "The Idea 
of Authority in the West," (April 1977) American Histo ical Rev ew 82, No. 2. r i

r19 Hall and Biersteker, eds., The Emergence of Private Autho ity, p. 6, citing R. B. Friedman, "On the 
Concept of Authority in Political Philosophy," in Authority, ed. Joseph Raz (Washington Square, NY: 
New York University Press, 1990), p. 64. 
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Since the time of the Treaty of Westphalia20 the highest unit of civil authority has been 
the sovereign state, with democratic states generally recognised as possessing the most 
legitimate claims to their authority.21  At the dawn of the twenty-first century, 
however, states are facing competition from other sources of authority in both the 
domestic and international arenas, with the rising influence of non-governmental 
organisations, religious movements, and even organised crime.22  Some of the greatest 
challenges to state authority, however, are associated with neoliberal globalisation, its 
emphasis on free markets, and the consequential transfer of wealth and power to 
multinational corporations and their owners.23       

 

C The Implicit Authority Of Markets 

As social creatures, we’ve developed the negotiations over power relations into 
acceptable and even socially useful patterns.24  The phenomenon of exchange, for 
example, has been a vital part of the evolution of human civilisation, representing a 
socialised alternative to outright killing and stealing.25  Moreover, consensual exchanges 
- markets - have been called the most reliable way to improve the welfare and the utility 
of all involved.26     

 

Since the demise of feudal society made way for the rise of capitalism, 27 market 
transactions have been the principle mechanism for wealth distribution.28  Since wealth 

                                                 

t

r

r

i r i

i r

20 See Section III.A on page 12. 
21 This refers to democracy, in its liberal, idealised form, as opposed to states where purely formalistic 
democracy is in effect.  For a penetrating analysis of how inattention to this important distinction can 
turn democracy into another example of the ‘civilising mission’ (discussed in greater detail under Section 
III.B.1), see Anne Orford, "Locating the International:  Military and Monetary Interventions after the 
Cold War," (1997) 38 Harvard International Law Journal 443-85. 
22 Hall and Biersteker, eds., The Emergence of Priva e Authority. 
23 Ibid., p. 9, Stephen J. Kobrin, "Economic Governance in an Electronically Networked Global 
Economy," pp. 43-75, Louis W. Pauly, "Global Finance, Political Authority, and the Problem of 
Legitimation," pp. 76-90 and Saskia Sassen, "The State and Globalization," pp. 91-112, all in Rodney 
Bruce Hall and Thomas J. Biersteker, eds., The Eme gence of Private Authority.    
24 For a variety of interesting case studies, see Cecilia Albin, Justice and Fairness in International 
Negotiation, Cambridge Studies in Inte national Relations (Cambridge UK; New York: Cambridge 
University Press, 2001). 
25 David Campbell, "Ian Macneil and the Relational Theory of Contract," (CDAMS Discussion Paper 
04/1E, Center for Legal Dynamics of Advanced Market Societies, March 2004), p. 10, citing Macneil, 
The New Soc al Contract:  An Inqui y into Modern Contractual Relat ons, New Haven, CT:  Yale 
University Press, 1980), pp.1, 14.  
26 Michael J. Whincop and Mary Keyes, Policy and Pragmatism in the Conflict of Laws (Aldershot: 
Ashgate, 2001), p. 72. 
27 For a brilliant exposition of the process, see Michel Beaud, A H sto y of Capitalism, 1500-2000 (New 
York: Monthly Review Press, 2001), Part 1, pp. 12-127. 
28 The command economies of the U.S.S.R. and other members of the Council for Mutual Economic 
Assistance, and the People’s Republic of China prior to 1978, being notable exceptions. 
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is so closely related to power, however, markets also play a significant role in 
establishing and entrenching power relations.  Therefore, as markets become globalised, 
their contributions to power relations have taken on international dimensions.       

 

Markets create wealth by enabling resources to gravitate toward their most valuable 
uses.  One of their greatest strengths is that by transforming “private vices” into 
“public benefits,” through the operation of the “invisible hand,”29 markets work with 
our acquisitive impulses, instead of against them.  This method of wealth creation is not 
without controversy,30 but has been, nevertheless, the basis of both classical political 
economy and neoliberal globalisation, both of which are marked by their great faith in 
the market and distrust of regulatory intervention.  Moreover, as a direct result of the 
rising influence of neoliberalism, governments around the world are ceding increasingly 
more of their authority to markets every day.31   

 

D Political Economy And Distribution 

Given its sweeping influence, however, the distributive mechanism that markets 
provide warrants a closer examination.  Markets allocate resources to those who are 
both able and willing to pay the highest price for them.  Their apparent indifference to 
rank or status has traditionally been part of markets’ appeal.  For example, in the 
transition from the feudal era, an economy based on market exchange was clearly 
progressive, as were the concepts of liberal individualism and classical political economy 
which developed concurrently and supported the market-based economy.32  On the 
other hand, markets act impartially, harnessing humanity’s competitive spirit for 
collective benefit, with each person contributing to the betterment of all by following 
their own self-interest.  Therefore, from an 18th century perspective, promoting laissez 
faire capitalism made perfect sense; since markets work their magic based on each 
individual’s ability to make voluntary choices, state interference could only muck things 
up.   

 

                                                 

 

rit f i
t  f

t

29 Campbell, "Ian Macneil and RTC," pp. 11-12, citing John Maynard Keynes, General Theory of 
Employment, Interest and Money (London:  Macmillan (1973), pp. 358-59, B. Mandeville, The Fable of 
the Bees (Harmondsworth:  Penguin Books (1970)), and Adam Smith, The Wealth of Nations (Oxford:  
Clarendon Press (1976)), p. 412.  
30 See, generally, Karl Marx, Capital, a C ical Analysis o  Cap talist Production, Translated from the 3d 
German ed. (Moscow: Foreign Languages Publishing House, 1957), Karl Marx, A Cri ique o  Political 
Economy (Harmondsworth: Penguin Books in association with New Left Review, 1976). 
31 Pauly, "Global Finance, Political Authority, and the Problem of Legitimation," in Hall and Biersteker, 
eds., The Emergence of Private Authori y, pp. 76-90. 
32 Herbert Hovenkamp, Enterprise and American Law, 1836-1937 (Cambridge, MA: Harvard University 
Press, 1991), pp. 3-4. 
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Of course, that classical view of markets is highly romanticised.  It may have been 
justified, or even enlightened, when the study of economics was in its colicky infancy; 
however, humanity’s tragic flaw was fully formed long before the Age of 
Enlightenment.  Since power begets wealth, and wealth begets power, one might think 
that the result of allowing all market transactions to take place without any regulatory 
intervention whatsoever would be entirely foreseeable.  In fact, the argument for strict 
laissez faire was being undermined, at least in England, by the early 19th century.33  
Nonetheless, the iconic status of the market has long been used to obfuscate the lack of 
social justice provided by its distributive mechanism.34  The rise of neoliberalism since 
around 1980 has been a new chapter in this old story.   

 

It seems fair to say at this date that anyone who embraces laissez faire principles based 
on the argument that minimal market regulation is the best and most certain route to 
improving the lot of everyone in a given society is surely kidding someone.  However, 
that is basically the position behind the so-called Washington Consensus, which 
prescribes fiscal discipline and free markets to promote economic growth and 
development.35  Pursuant to neoliberal ideology, the International Monetary Fund 
(“IMF”) and World Bank have promoted structural adjustment programs across the 
developed world, requiring countries facing economic crises to adopt the prescribed 
economic program of fiscal austerity, trade liberalisation, and privatisation in order to 
receive assistance, without regard to the appropriateness of the measures for the subject 
country’s economic condition or developmental status.36  However, a close examination 
of structural adjustment programs reveals that they are remarkably similar to policies in 
vogue during the height of Western imperialism.37  

  

E Law:  The Narrative History Of Power Relations 

Law is (among other things) an expression of the rules that have emerged over time 
from the negotiated power relations between strong/dominant and weak/subordinate 
actors.  As Anand has observed: 38   

 

                                                 

t r
t t i

r

t

33 Especially influential were Bentham and Mill’s utilitarianism, Thomas Robert Malthus’ “iron law” of 
population growth, and David Riccardo’s Doctrine of Rents; ibid., pp. 69-73. 
34 Hugh Collins, The Law of Contracts, Fourth ed. (LexisNexis Butterworths, 2003), p. 12; Pauly, 
"Global Finance, Political Authority, and the Problem of Legitimation," in Hall and Biersteker, eds., The 
Emergence of Priva e Autho ity, p. 82.  
35 Joseph E. Stiglitz, Globaliza ion and I s D scontents (New York: W. W. Norton & Co., 2002), p. 16. 
36  Ibid., p. 18. 
37 David P. Fidler, "A Kinder, Gentler System of Capitulations?  International Law, Structural 
Adjustment Policies and the Standard of Liberal, Globalized Civilization," (2000) 35 Texas International 
Law Jou nal 387-414. 
38 R. P. Anand, "Attitude of the Asian-African States Towards Certain Problems of International Law," 
(1966) 15 International and Compara ive Law Quarterly 54-75, p. 61. 
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Law being a process of authoritative decision-making in a society, it can hardly be 
denied that the contents of every legal system are determined by social and power 
processes of the community in which it functions.  In other words, sociological factors 
of a society determine the content of law.   

 

As the ‘official’ narrative of those power relations, when taken at face value law always 
conforms to the conditions for legitimacy.  With the aid of legal scholars, jurists, 
lawyers, and other voices of authority, law always presents itself as just, fair, balanced, 
and designed to promote maximum human welfare and dignity.  In short, law is both 
normative and justified, at least superficially.    

 

In order to understand ‘the law,’ however, a broad knowledge of context is necessary.  
History, politics, economics, game theory, psychology, etc., all deepen our 
understanding and help supplement the official narrative to explain how laws came to 
be formed, what they are intended to accomplish, how they are enforced, and even 
when and why people choose to follow or break them.  

 

Almost by definition, law is the narrative of power relations told by the 
strong/dominant actors and from their point of view.39  This may be readily apparent 
when a given law is viewed in terms of the context in which it was formulated.  The fact 
that law tends to omit the perspective of weak and subordinate actors, the ways in 
which it does so, and the consequences of this omission have been well explored and 
documented by deconstructionists and critical legal studies scholars of all stripes, and it 
is not my purpose to retread their steps.  Their work, however, has further illuminated 
what good lawyers have always known:  reading law out of context is, at best, an empty 
exercise.  

 

It is this paper’s contention that reading law – much less following, enforcing, and 
building upon it – without due regard for the full context in which it is promulgated, 
executed, or even ignored is, at best, futile.  It is also likely to be a self-serving act, in 
that choosing to approach law without full regard for its context, particularly its 
history, is an indication that the law at issue is actually the patent, benign face behind 
which lurks a corrupt intention.    

 

F Dual Intentionality:  Authority’s Masquerade 

As described above, power needs legitimacy in order to gain the efficiencies associated 
with authority.  This, combined with humanity’s inclination to dominate when 

                                                 
39 Foucault and Gordon, Power/Knowledge. pp. 95-96. 
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opportunity arises, can lead to the phenomenon of “dual intentionality,” which has 
been described as: 40

 

An apparent intent to construct a benign presentation . . . having the double function of 
concealing the intent to corrupt and providing the means to enforce such deed if one party 
becomes recalcitrant . . . [combined with a] hidden intention to engage in a corrupt scheme . . . 
[although] such intention may not be common to all participants in [the] scheme. 

 

This formulation of dual intentionality refers specifically to corrupt trade practices; 
however, it is equally applicable to a wider realm, including law.  Indeed, dual 
intentionality can generally be found whenever authority takes illegitimate advantage of 
its position for gain.  Even the most flagrantly brutal and kleptocratic regimes are rarely 
honest about what they are up to, instead hiding their activities behind laws which are 
the local equivalent of “All Pigs Are Equal.”41  At the least, dual intentionality is present 
whenever law is promulgated in order to further entrench power and disenfranchise the 
less powerful.   

 

The presence of dual intentionality is an indicator of corruption, and corruption tends 
to erode the legitimacy of authority.  The erosion of legitimacy is likely to increase 
dissatisfaction among the subjects of that authority, and may even lead to attempts to 
renegotiate the power relationship.  In cases of an incorrigibly corrupt regime, this may 
well be for the best.  The rule of law, however, is also our best defence against 
humanity’s will to dominate.  When the authority of law is undermined by dual 
intentionality, the fragile foundation of peaceful society is threatened.      

 

This begs the question:  How we can detect when law is part of a dual intentionality 
scheme?  Since law is always going to be normative and justified on the surface, we 
must look beyond superficial justifications and examine its origins and effects.  In 
particular, we must examine whether the effects of law conform, more or less, to the 
law’s ‘stated’ purposes, or are they acutely at odds with those purposes (even if 
alternative explanations for the divergence exist)?   

 

The next sections of this paper will examine the role of law in legitimating the wealth 
distribution that results from the historical narratives of international law and 
commercial law, to see how well their effects match up with their nominal intentions.  

                                                 
r i l it40  Abdulhay Sayed, Co ruption in International Trade and Commerc a  Arb ration, International 

Arbitration Law Library (The Hague; New York; Frederick, MD: Kluwer Law International, 2004), pp. 
320-22. 
41 George Orwell, Animal Farm (London: Penguin, 1999). 

 11



THE NEW ZEALAND POSTGRADUATE LAW E-JOURNAL (NZPGLEJ) - ISSUE 3 

  

III THE HISTORICAL NARRATIVE OF INTERNATIONAL LAW  

The narrative of international law has been long dominated by two main factors, war 
and trade; these, in turn, are largely driven by those familiar motivating forces, greed 
and fear, combined with humanity’s unfortunate tendency towards dominance and 
exploitation by the strong over the less powerful.   

 

A note of clarification is in order before proceeding.  By international law, this paper is 
referring to the traditional, Eurocentric conception thereof.42  This narrative of 
international law generally considers ‘classical’ international law as beginning with the 
Treaty of Westphalia in 1648, when Europe witnessed the emergence of sovereign 
states that maintained unambiguous, independent political control over their respective 
territories.  This marked a distinct contrast to the medieval system, in which rulers co-
existed in a landscape of overlapping and competing hierarchical personal relationships 
and diffuse territorial boundaries “representing a projection of power rather than a limit 
of sovereignty.”43      

 

A European Sovereignty And The Treaty Of Westphalia 

The Treaty of Westphalia effectively ushered Europe into a new era of political order, 
which lasted roughly until the Vienna Congress of 1815 and the birth of the modern 
era.44  The Westphalian system, formally based on an idea of collective security was, in 
practice, overtaken by the prevailing system of international relations which came to be 
known as ‘balance of power.’  This system has been described as: 45   

 

[A]n organization of separately existing states of which no single one has the ability to impair the 
independence or the basic rights of the others without meeting with effective resistance and thus 
having to risk real danger for itself.  

 

In other words, the Treaty of Westphalia was an effective negotiation of power 
relations among the newly sovereign European states, albeit one which differed 
significantly from the formal terms of the peace treaty itself.46

                                                 

I

t r
r

42 With due regard for the broad and rich history of international order that was maintained in other parts 
of the world; see Peter Malanczuk, Akehurst's Modern ntroduction to International Law, 7th ed. (New 
York: Routledge, 1997), p. 9. 
43 Stephen J. Kobrin, “Economic governance in global economy,” p. 64, in Hall and Biersteker, eds., The 
Emergence of Priva e Autho ity. 
44 Malanczuk, Inte national Law, p. 3. 
45 Ibid., citing Verosta, 1648-1815, in A. M. de Zayas, Peace of Westphalia (1648), EPIL 7 (1984), at 751. 
46 As such, the Treaty presents a ripe opportunity for study as an exercise in dual intentionality 
(discussed in Section II.F, above) which is, however, beyond the scope of this paper. 
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Over one hundred years before the strongest European states broke from the authority 
of the Holy Roman Empire to claim sovereignty for themselves, however, the impulse 
to renegotiate the power relationship with Rome was already apparent.  One side effect 
of this early movement away from Rome’s central authority was its effect on the way 
Europeans thought about their relationships with other peoples of the world.   

 

B European Power Shifts Affect The Course Of World History, Part 1     

1 What’s Wrong With A Little Slavery Between Friends? 

From the time Columbus arrived in the Americas until the mid-1530s, Spain had been 
content to justify its conquest of the natives on the basis of ‘natural slavery.’47  That 
Thomist-Aristotelian theory held, essentially, that since the natives were primitive (and 
infidel) barbarians and Spaniards’ were their obvious (and Christian) superiors, Spanish 
rule over the Americans was part of the natural order of the world.  Repugnant as it is, 
this theory is commendable for its relative transparency, almost nakedly admitting its 
‘might equals right’ basis.48   

 

The obvious sophistication of the Aztec and Incan Empires, however, rendered the 
crude legal fiction of ‘natural slavery’ an inadequate justification for conquest; it could 
not conceal the fact that the Spaniard’s real superiority lay in their military technology 
and organisation, that is, power.  The weakness of the official justification, combined 
with the “sheer brutality” of the Spaniard’s methods of conquest, engendered doubts, at 
least in some minds, as to the legitimacy of the Spanish colonial project in the 
Americas.49  Most notably, Francisco de Vitoria, a Dominican scholar and particularly 
influential theologian of his day, was motivated to re-think the Spanish position vis a 
vis the American natives, at least in part, by his discomfort with the conquistadores’ 
emphasis on plunder rather than salvation.50   

       

                                                 
i l i

r s t l

47 Martin van Gelderen, "Vitoria, Grotius and Human Rights," in Human R ghts and Cultura  D versity, 
ed. Wolfgang Schmale (1993), pp.216-218. 
48 One reason transparency is a positive attribute is that it inhibits law’s effectiveness as a ‘cover story’ for 
dual intentionality schemes, making the authorities’ ulterior motives more easily discernable. 
49 Gelderen, "Vitoria, Grotius and Human Rights," p. 218. 
50 For a sympathetic treatment of Vitoria’s motivations, see Georg Cavallar, The Rights of Strangers:  
Theo ie  of Interna ional Hospitality, the Global Community and Politica  Justice since Vitoria 
(Ashgate, 2002), pp. 113-19. 
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2  Vitoria:  Just What The Doctor Ordered, And More 

a Wanted:  Independence From Rome, Will Accept More 

Although Spanish monarchs had been satisfied initially to rest their title to the 
Americas on the basis of papal bulls,51 the humanist spirit of the renaissance, not to 
mention the vast wealth coming from the new colonies, prompted Spain’s rulers to seek 
an alternative, independent source of title for their empire.  Specifically, they wanted to 
ensure that their right to American treasures was not dependent on Rome for its 
legitimacy.   

 

This need was met in Vitoria’s On the Indians Lately Discovered,52 a collection of 
lectures.  Drawing on Greek, Roman, and Scriptural authorities, and extending the 
natural law concepts of Thomas Aquinas, Vitoria recognised that the American natives, 
as rational human beings, were entitled to formal equality with the Europeans under 
natural law.53  This invalidated Spain’s papal title to the land because, as rational beings, 
the natives had the same natural rights to dominion over their property as Christians; 
therefore, it was not “lawful to make war on them and despoil them of their 
possessions” without just cause.54  This argument in favour of formal legal equality 
between Europeans and American natives can be viewed as a significant milestone in 
liberal jurisprudence; Vitoria’s work, however, did not end there.    

 

b Found:  Law Of Nations, Flexible And Convenient 

In the Third Section, Vitoria delineates the ways in which Spain could claim lawful title 
to the land which, as he has already acknowledged, was rightfully held by the 
indigenous Americans at the time it was ‘discovered’ by Columbus.  Perhaps it is not 
too surprising that he finds there are several grounds to legitimate Spanish rule in the 
New World; these can be boiled down to the imperative that natural law, while 
endowing all people with freedom and property rights, also constrains them to follow 
the ‘law of nations’ (jus gentium).55  Vitoria states that the law of nations is “what 
natural reason has established among all nations,” and conveniently includes the right 
to travel in foreign territory and be treated hospitably by the locals, the right to carry 

                                                 

r i
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51 These decreed Spain’s rights in the New World because of Columbus’s ‘discovery’ of them for the 
benefit of Ferdinand and Isabella.  Robert A. Williams, The Ame ican Ind an in Western Legal Thought: 
The Discourses of Conquest (New York: Oxford University Press, 1990), p. 99. 
52 Francisco de Vitoria, De Indis Et De Ivre Belli Relec ones (On the Indians Lately Discovered)(1696), 
Ernest Nys, ed., The Classics of International Law (Washington: Carnegie Institution of Washington, 
1917).   
53 This is the conclusion of the First Section.  Ibid. 
54 This is the conclusion of the Second Section.  Ibid. 
55 Although additional proofs are cited, most of the propositions in support of the various lawful claims 
to title rest on some variation of the law of nations.    
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on trade with them, the right to gather resources from communally held or unoccupied 
land, and the right to preach the Gospel and spread Christianity.56   

 

Vitoria further reasoned that, if the natives took any action which effectively denied the 
Spaniards any of their rights under the law of nations, the Spanish should try to reason 
with them.  If reasoned persuasion should fail, the Spanish would be bound, in the first 
instance, to use only proportionate force in their cause.  In order to protect their rights, 
however, if the natives persistently failed to abide by the law of nations even after the 
Spaniards took these measured steps, the natives’ own recalcitrance would provide 
Spain with just cause to make war on them,  “seiz[e] their cities and reduce[e] them to 
subjugation.”57   

 

Pursuant to Vitoria’s reasoning, since the natives did not in fac  observe their legal 
obligations and welcome the conquistadores with open arms, Spain’s conquest was 
justified and Spanish title was validated - without recourse to, or reliance on, papal 
authority.  This by itself would have accomplished what Vitoria's patrons desired, 
namely, legitimisation of their claim to the Americas which was impervious to Roman 
interference.  Vitoria’s arguments went a significant step farther, however, with 
implications that are still felt today. 

t

                                                

 

c Now Available:  The Civilising Mission, Many Styles To Choose From 

Although Vitoria recognised the formal, legal equality of the native American peoples 
as a matter of natural law, he by no means thought they were Europeans’ equals in fact.  
He refers to them variously as “dull and stupid” and as “barbarians,” and intimates that 
they may be “invincibly ignorant.”58  In light of their ‘disability’ and, almost as an 
afterthought, Vitoria proposes a theory, not quite of title, but more like guardianship.  
Because the natives are:59

 

not wholly unintelligent, yet they are little short of that condition, and so are unfit to found or 
administer a lawful State up to the standard required by human and civil claims   

 

Vitoria reasoned that: 60

 
56 Vitoria, De Indis, Third Section. 
57 Ibid, Proposition VI. 
58 Although he notes they are innocent in their ignorance, not having had the opportunity to benefit 
from, in essence, European education.  Ibid, Proposition V. 
59 Ibid, Premise 18, on the doubtful nature of the Eighth title.  
60 Ibid. 
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in [the native’s] own interests the sovereigns of Spain might undertake the administration of their 
country, providing them with prefects and governors . . . for [the natives’ own] benefit.  

 

Essentially, Vitoria argued that it was not only permissible but, out of charity and 
Christian concern for their fellow man, the Spaniards had a positive obligation to take 
control of the Americas and exercise a kind of trusteeship until the ‘backward’ natives 
could learn to be ‘civilised.’   

Williams has pointed out that Vitoria’s argument: 61  

 

provided Western legal discourse with its first secularly oriented, systematized elaboration of the 
superior rights of civilized Europeans to invade and conquer ... 

 

non-Christian people.  As such it has had profound consequences, having been 
repeatedly adopted, adapted, and reiterated to justify imperial projects.  Vitoria’s 
rationale is echoed in the ‘white man’s burden’ – the justification for European (and 
European-derived) colonisation throughout Africa, Asia, and the Pacific in the 18th and 
19th centuries.  It also resonates in the Mandate Articles of the League of Nations 
Covenant, under which the ‘advanced nations’ took it upon themselves as a “sacred 
trust of civilization” to manage the former colonies of the defeated Axis Powers “which 
[were] inhabited by peoples not yet able to stand by themselves under the strenuous 
conditions of the modern world.”62   

 

d Lost:  LDCs’ Wealth And Resources, Imperialists’ Credibility 

Even today we can see traces of Vitoria’s guardianship premise in a number of ‘civilising 
missions’ which the strong and dominant nations of the world continue to bring to less 
developed countries (“LDCs”).  These clearly include the IMF and World Bank’s 
structural adjustment programs, mentioned above.63  In addition, some of the 
arguments for ‘humanitarian interventions’ appear to be tainted by it,64 and the spectre 
of the ‘civilising mission’ may even cast doubts on the motives behind the human rights 
movement.65  The most recent example, of course, may be found in the stated goal of 
the U.S.-led coalition which invaded Iraq in March 2003:  to bring self-government to 

                                                 
i
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r

61 Williams, The American Ind an, p. 106.  
62 Article 22. 
63 See Section II.D, on page 8.  
64 Ruth Gordon, "Saving Failed States:  Sometimes a Neocolonialist Notion," (1997) 12 Ame ican
Unive sity Journal of International Law and Policy 903-74, and "Humanitarian Intervention:  A Forum," 
The Nation (14 July 2003). 
65 Makau au Mutua, "Savages, Victims and Saviours:  The Metaphor of Human Rights," (2001) 42 
Harvard International Law Journal 209-19.  

 16



GLOBALIZATION, INTERNATIONAL LAW AND COMMERCIAL LAW 

the Iraqi people through a process which “must unfold according to the needs of Iraqis, 
neither hurried nor delayed by the wishes of other people.”66   

 

It should be noted that, in each case where Vitoria’s guardianship rationale has been 
used to justify European or Western countries’ occupation of the land of a 
‘civilisationally-challenged’ people, that territory had significant resources or strategic 
value which the strong and dominant nations coveted.  Western countries bring with 
them the means for ‘backward’ people in need of guardianship - the weaker-but-
resource-rich nation - to gain legitimate international standing for themselves.67  
However, if the occupied people decline to accept the authority of their new overlords, 
it is taken as a sign of their lack of civilisation, justifying harsher measures in order to 
subdue the rebellious elements so that the civilising mission can proceed.68   

 

In the course of this mission, however, valuable resources of the occupied people are 
extracted, often justified by the need to help offset the civilisers’ costs of administrating 
the territory or paying for its development or reconstruction.69  The end result, 
however, is the same; whether it is called a ‘sacred trust’ or ‘bringing democracy to the 
Middle East,’ the civilising mission may be the greatest dual intentionality scheme in 
human history.    

 

C European Power Shifts Affect The Course Of World History, Part 2     

Vitoria’s argument effectively set the stage to transfer the international legal system’s 
basis of legitimacy from the ‘order and harmony’ dictated by Christian religious 
principles, to the ‘order and harmony’ dictated by the consensus of ‘all nations.’  This 
shift was necessitated because the movement away from ecclesiastical authority, and the 
stability that it made possible, was part of a process that destabilised power relations in 
Europe for generations.  This destabilisation led to the Thirty Years War, which 
reminded everyone concerned how unpleasant and inefficient the state of nature can be.   

 

As discussed above,70 this encouraged the renegotiation of power relations documented 
in the Treaty of Westphalia.  As the previous section of this paper illustrated, however, 
justifications put forth to legitimate a desired course of action with respect to the 

                                                 
66 President George W. Bush, in his address to the UN General Assembly, 23 September, 2003, available 
at http://www.whitehouse.gov/news/releases/2003/09/20030923-4.html (at 28 February 2006). 
67 For example, by accepting the coalition’s assistance to develop a constitutional democracy, Iraq is to be 
transformed from one-third of the ‘Axis of Evil’ into the exemplar of modern representative government 
in the Middle East.  
68 Again, the coalition’s effort to put down the insurgency in Iraq provides a timely illustration. 
69 Or, in the plunder of Iraqi antiquities, by the coalition’s ‘inability’ to foresee or stop the mass looting. 
70 See Section III.A, on page 12. 
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struggle among European powers could also have devastating effects for non-European 
peoples.  This section will explore another instance of the far-reaching consequences of 
a legal theory originally intended to sort out the power relations between European 
states as they began their competition to establish domination over non-European 
territories. 

 

1 Spanish Dominance And The Dutch Challenge  

The Iberian Peninsula in the Age of Discovery illustrates how wealth and power form a 
self-invigorating cycle.  In the 15th century, a combination of geography and political 
conditions enabled the Spanish and Portuguese to attract the best navigators of the era, 
and Iberian monarchs funded speculative ventures into uncharted territories.  When 
those storied voyagers discovered riches in far off lands, the benefits accumulated to 
their patrons’ respective treasuries.  This wealth empowered the Iberian rulers to 
support farther travels in search of more lands to plunder and, also to defend their 
claims against those who would follow.  By the 16th century, Spain71 had grown into the 
wealthiest and most powerful country in Europe, and Charles V, as Holy Roman 
Emperor, controlled not only the Spanish colonial empire, but also a substantial part of 
Western Europe, including the Netherlands.   

 

The move away from ecclesiastical authority72 coincided with the Protestant 
Reformation, which liberated princes from their political bonds to the Holy Roman 
Empire, providing a major impetus to the destabilisation process.  Concurrent with this 
movement towards independence from the old religious-political order was intense 
competition among nascent European states over the new opportunities for overseas 
trade with the Americas, Asia, and Africa.     

 

The Dutch challenge to Iberian primacy of the seas, necessitated and empowered by the 
early success of the Dutch East Indies Company,73 was particularly trenchant.  During 
negotiations for what turned out to be a temporary truce during the Eighty Years’ 

                                                 
71 Portugal having been united with the other Iberian kingdoms in 1580; Encyclopædia Britanica 
Online, http://www.britannica.com/ebc/article-9375707?query=portugal%20history&ct= (at 28 
February 2006). 
72 Discussed above at Section III.C.1 on page 18. 
73 Also known as the ‘VOC,’ an acronym for Vereenigde Oost-indi che Compagnie, as it is known in the 
Dutch language. 

s
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War,74 the Netherlands called on Hugo Grotius to articulate a substantial foundation of 
the Dutch position; this led to publication of The Freedom of the Seas.75   

 

a Grotius, The Accidenta  Secular Humanist l

                                                

In Freedom of the Seas, Grotius elaborated on Vitoria’s arguments to the effect that 
the law of nations entitled everyone freedom of travel and trade.  He combined this 
with a theory of property law which denied private property rights in that which 
“cannot be . . . or which never has been occupied” and is “so constituted by nature that 
although serving some one person it still suffices for the common use of all other 
persons.”76  This became the foundation of the new principle that the seas were 
international territory in which all nations were free to sail, effectively foreclosing any 
right of the Spanish to limit Dutch access to the East Indies.77   

 

By 1625, Grotius had expounded fundamental arguments from his earlier works into an 
authoritative statement of his political theory, The Rights of War and Peace.78  Against 
the background of turmoil resulting from the dissolution of the medieval order and the 
increasing importance of overseas trade, Grotius developed a truly humanist theory of 
natural law, that is, one which would have validity “even if we should concede, that 
which cannot be conceded without the utmost wickedness, that there is no God.”79  

   

b Humanity’s Tragic Flaw Enshrined As Natural Law  

In Grotius’ conception of natural law, self-preservation is the “first principle of 
nature.”80  This first principle, moreover, engenders two important corollaries:  first, it 
necessitates the right to self-defence (including the right to shun that which threatens 
to prove injurious) and second, it assures the right to sustenance (including the right to 
acquire and retain those things which are useful for life).81   

 
 

74 The war of the Netherlands to gain independence from Spain, lasted from 1568–1648; 
Encyclopædia Britanica Online, at http://www.britannica.com/eb/article-9032141?tocId 
=9032141 (at 28 February 2006).
75 Hugo Grotius, Mare Liberum (The Freedom of the Seas or the Right Which Belongs to the Dutch to 
Take Part in the East Indies Trade) (1608), J. B. Scott, ed., The Classics of International Law (New York: 
Oxford University Press, 1916). 

 

76 Ibid., Ch. V, pp. 27-28.  
77 Gelderen, "Vitoria, Grotius and Human Rights," p. 225. 
78 Hugo Grotius, De Jure Belli ac Pacis Libri Tres (The Rights of War and Peace in Three Books) (1625), 
J. B. Scott, ed., The Classics of International Law (Oxford and London: Oxford University Press, 1925). 
79 Ibid., Prolegomena, Section II, p. 13. 
80 Ibid., Book One, Ch. II, Section 1, p. 51, with reference to Cicero and the Stoics as authority for the 
proposition. 
81 Gelderen, "Vitoria, Grotius and Human Rights," p. 228. 
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Grotius also developed a useful analogy between states and natural individuals, with the 
social pact among men creating a body, that is, “the state, which . . . is the common 
subject of sovereignty.”82  States, then, also had the right to self-preservation, and the 
two corollaries which flowed from it.  The first of these implied the right of states to 
inflict punishment on those who violate natural law.83  The second implies that states 
have the right to acquire and protect as many goods as possible, so long as they do so 
without infringing on property legitimately claimed by another.84   

 

Taken together, these propositions essentially authorised states to punish whomever 
they found to be offensive, such as infidel foreigners, and to take any land which was 
communally held or unoccupied, which included much of the world’s territory beyond 
Europe.  Grotius had thus enunciated a system of natural law which justified many of 
the inequities, and even some of the atrocities, that Europeans perpetrated against 
native peoples around the world.85  

     

c By The Way, Who’s In Charge Here? 

Grotian natural law identifies another important aspect of international power 
relations, namely, the lack of a superior authority with the power to enforce 
international law against noncompliant but powerful states.86  In the relatively secular 
world that emerged out of Medieval Europe, there was no replacement for the authority 
previously claimed by the Pope and the Holy Roman Emperor to adjudicate disputes 
between princes. 

 

Grotius’ humanist natural law became the starting point for an international legal 
system which, although it provided little effective legal recourse against European 
nations that transgressed it, laid a foundation for the stability maintained by the balance 
of powers.  This stability, in turn, enabled the so-called ‘Great Powers’ to pursue wealth 
production and accumulation on the massive scale made possible by widespread 
colonisation and industrialisation, which was simultaneously justified by Grotian 
natural law.   

d The Oppenheimer Of International Law? 

Although the work of the positivist scholars in the 19th century ensured that the 
international legal system continued to evolve in ways that further entrenched wealth 
and power in the West, to the extreme detriment of what has become known as the 
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82 Grotius, De Jure Bell  ac Pacis, Book One, Ch. 3, Section VII, para. 1, p. 102. 
83 Richard Tuck, The Rights of War and Peace: Political Thought and the International O der from 
Grotius to Kant (New York: Oxford University Press, 1999), p. 89. 
84 Ibid. 
85 Ibid., p. 103. 
86 Sometimes referred to as the ‘Hobbesian problem of order.’ 
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Third World, the legal theories needed to justify Western imperialism were largely 
established by Grotius’ humanist natural law theories, combined with the dual 
intentionality schemes enabled by Vitoria’s theory of guardianship.  This international 
legal system, as discussed, has been used to legitimise many of the injustices of colonial 
domination which, coincidentally, have led directly to the immense distributive 
imbalances haunting the world today.   

 

The list of inequities propagated under this system of self-serving rights is literally too 
extensive to catalogue, but includes, at a minimum, unconscionable treaties, 
innumerable wars, and the slave trade.  Moreover, the legacy of imperial injustices has 
continued well beyond decolonisation, persisting like a bloodstain that refuses to be 
washed out. 

 

2 Decolonisation and the Long Reach Of The Law (Of Nations)  

The Europeans’ colonial project was so successful that eventually nine ‘great’ powers 
came to rule over 150 territories and 650 million people.87  For a variety of reasons,88 
however, this state of affairs did not last and during the two decades following World 
War II the entire geo-political face of the globe has completely altered.  The emergence 
of numerous independent developing countries in the post-war era was accompanied by 
their demands for changes to the international economic system which would enable 
them to achieve economic, as well as political, self-determination.89   

 

The newly independent states of Asia and Africa, as well as the longer-established but 
similarly situated Latin American countries, saw that their current state of relative 
underdevelopment was directly related to previous exploitation by their former colonial 
masters.  The colonial powers’ had not only extracted vast amounts of resources from 
their territories, but had also prevented the former colonies from industrialising their 
own economies.  This plunder and oppression was accomplished, moreover, under a 
system of international law in which the colonised people were passive objects from the 
start, and pursuant to treaties which were usually signed under conditions akin to fraud 
or duress.  In order to improve the economic well-being of their societies, the newly 
independent countries sought both freedom to restructure their economies as they saw 
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87 Gordon, "Saving Failed States," p. 953 
88 These included the unsustainable costs of maintaining empire in the face of (i) the colonial powers’ 
diminished resources after WWII, (ii) the persistence of local liberation movements, and (iii) the 
diminished value and utility of colonial assets (due to the increasing sophistication of industrial and 
military technology), as well as a shift in international public opinion regarding the legitimacy of the 
colonial project.  Ibid., p. 953-54. 
89 Edward Kwakwa, "Emerging Development Law and Traditional International Law - Congruence or 
Cleavage?" (1987) 17 Geo g a Journal of International and Compara ve Law 431-55, p. 431. 
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fit and unconditional development aid from the countries that had grown rich at their 
expense.90  

 

D The Short Life Of The New International Economic Order 

The reforms sought were to become a New International Economic Order (“NIEO”), 
which would be supported by international development law - the body of international 
law regulating relations among sovereign but economically unequal states.91  The main 
objectives of the NIEO were:   

• To achieve more rational and equitable international economic relations, and to 
encourage commensurate structural changes in the global economy;  
• To foster conditions favourable to expanding trade and improved economic 
cooperation among all nations; 
• To strengthen the economic independence of developing countries; and  
• To establish and promote international economic relations in a manner that would 
take into account the differing levels of development among nations and cater to the 
special needs of the less developed world.92 

 

The developing countries’ efforts to establish the NIEO had mixed results.  Some of 
their ideas have had a lasting impact; for example, they are reflected in the Rio 
Principles adopted in 1992 by the United Nations Conference on Environment and 
Development.93  They also led to the creation of the United Nations Conference on 
Trade and Development - UNCTAD, which has had some success in promoting 
international commodities agreements (aimed at stabilising the prices of developing 
countries’ export products), preparing codes of conduct (for example, on restrictive 
trade practices and on technology transfers), and promoting cooperative trade 
preferences among developing countries.94  The NIEO movement also influenced the 
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90 Anand, "Attitude of the Asian-African States," p. 64. 
91 Kwakwa, "Emerging Development Law," p. 433, see also A. F. M. Maniruzzaman, "International 
Development Law as Applicable Law to Economic Development Agreements:  A Prognostic View," 
(2001) 20 Wisconsin Interna ional Law Journal 1-56. 
92 Palitha Tikiri Bandara Kohona, The Regulation of International Economic Relations Through Law 
(Dordrecht; Boston: M. Nijhoff Publishers, 1985), p. 13, citing Record of Proceedings, International 
Labour Conference, 1954, p. 436, and Jagdish N. Bhagwati, The New International Economic Order: 
The North South Debate (Cambridge, MA: MIT Press, 1977), pp. 14-21. 
93 John Howard Jackson, William J. Davey, and A. O. Sykes, Legal P oblems of International Economic 
Relations: Cases, Materials, and Text on the National and International Regulation of Transnational 
Economic Relations, 4th ed., Ame ican Casebook Series (St. Paul, MN: West Group, 2002), p. 1137. 
94 See the UNCTAD website, http://www.unctad.org (at 28 February 2006), and Kohona, The
Regulation of Inat'l Econ. Relations, pp. 61-64 and 105. 
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drafting95 of the United Nations Convention on the International Sale of Goods (the 
“Vienna Sales Convention”).96   

 

Most significantly, however, due to their overwhelming majority in the General 
Assembly, LDCs were able to ensure the United Nations (“UN”) adopted a number of 
resolutions and declarations supporting the NIEO goals.  Among these were the 
relatively uncontested Resolution on Permanent Sovereignty Over Natural Resources,97 
the Declaration on the Establishment of a New International Economic Order,98 and 
the highly controversial Charter of Economic Rights and Duties of States 
(“CERDS”).99   

 

1 The Rise of the CERDS  

The aim of the CERDS’ proponents was to give real substance to the NIEO goals, by 
creating international law which embodied developing countries’ rights and the 
developed states’ duties in accord with NIEO principles.  Most notorious among these, 
perhaps, was the right of states to nationalise foreign property, subject only to a duty to 
pay “appropriate compensation” as determined by the law of the host-state – with any 
resultant controversies to be determined by the host-state and its courts.100  Developing 
states were also to have the right to revise and renegotiate contracts previously entered 
with foreign companies.101  The unwelcome reception of the CERDS into the body of 
international law, and its consequent destabilising effect, is clearly illustrated by the 
arbitral award in Texaco v. Libya.102   
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95 Norbert Horn, "Normative Problems of a New International Economic Order," (1982) 16 Journal o
World Trade Law 338-351, pp. 338-39. 
96 19 I.L.M. 668, entered into force 1 January 1988.   
97 G.A. Res. 1803, U.N. GOAR Supp. (No. 17) at 15, U.N. Doc.A/5217 (1963), rep inted in (1974) 13 
I.L.M. 238. 
98 Contained in Resolution 3201, G.A. Res. 3201 (VI Special), U.N. GOAR Supp. (No. 1) at 3, U.N. 
Doc.A/9559 (1974), repr nted in (1974) 13 I.L.M. 720. 
99 G.A. Res. 3281, 29 GOAR, Supp. (No. 30) at 50, U.N. Doc.A/9030 (1974), reprinted in (1975) 14 
I.L.M. 251.    
100 See the CERDS, Chap. II, Art. 2.  Unlike Res. 1803, para. 4, which declared that compensation would 
be paid “in accordance with international law.”  This was a major step away from what was widely 
regarded as the customary international law standard for compensation and accounts for the CERDS’ 
unwelcome reception by developed countries. 
101 Jeswald W. Salacuse, "Towards a Global Treaty on Foreign Investment:  The Search for a Grand 
Bargain," in Arbitra ing Foreign Investment Disputes, ed. Norbert Horn and Stefan Kröll, S udies in 
Transna onal Economic Law (The Hague: Kluwer Law International, 2004), p. 53, citing the Report of 
the Second Committee, UN Doc. A/9946 (1974). 
102 Texaco Overseas Petroleum Co. & California Asiastic Oil Co. v. The Gove nmen  o  the Libyan Arab 
Republic (1977) 53 I.L.R. 389, (1978) 17 I.L.M. 1.  This was, in fact, one of three arbitrations which 
resulted from Libya’s nationalisation of its oil industry; the others being BP Exploration Company 
(Libya) Limited v. Government of the Libyan Arab Republic (1979) 53 I.L.R. 297 and Libyan American
Oil Company (LIAMCO) v. The Government of the Libyan Arab Republic (1981) 20 I.L.M. 1; see also 
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When Libya issued decrees in 1973 and 1974 nationalising Texaco’s Libyan-based oil 
business, which was conducted pursuant to 14 Deeds of Concession previously granted 
by the Libyan government, Libya proposed to pay Texaco appropriate compensation, as 
determined by the law of Libya, but without regard to any international standard for 
such compensation.  Texaco claimed that Libya’s action violated certain terms of the 
concession agreements and sought to have the dispute resolved pursuant to the 
arbitration clauses contained in each of the Deeds of Concession.   

 

Libya opposed the arbitration and, relying on the CERDS,103 argued that because the 
nationalisations were acts of sovereignty, they were not subject to arbitration.  Over 
Libya’s objection, an arbitrator was appointed pursuant to the concession agreements’ 
arbitration procedures; he proceeded to find that the arbitration was governed by 
international law.104  In the subsequent award, which held that the Deeds of Concession 
were binding and that Libya’s nationalisation decrees breached its obligations 
thereunder, the arbitrator reviewed Libya’s claims that the CERDS’ provisions should 
take precedence over the terms of the Deeds.105  While acknowledging that some UN 
resolutions have “a certain legal value,” the arbitrator noted that their value could vary 
considerably depending on the type of resolution in question, which must be 
determined by an analysis of its principles and the circumstances under which it was 
adopted.106  The award proceeds to review these with respect to the CERDS, and finds 
several factors indicating it did not, in fact, have any binding legal value.   

2 The Fall of Customary International Law 

First noting that the CERDS was a declaratory resolution, the arbitrator determined 
that the absence of binding force in the resolution itself implied that it had to be 
‘accepted’ by members of the UN to become legally binding.  In analysing the 
principles of the CERDS, however, the arbitrator distinguished between provisions 
which express rights that states have already agreed upon (which, being rules already 
recognised in the international community, are presumed to be binding upon adoption 
by the General Assembly) and provisions which introduce new principles.  The 
                                                                                                                                                     
Libyan American Oil Co (LIAMCO) v. Libya (D.D.C. 1980) 482 F. Supp. 1175, vacated without op. 
(D.C. Cir. 1981) 684 F.2d 1032.  Although each of the arbitrations presented similar disputes, the 
arbitrators in each case came to markedly different solutions based upon their distinct applications of 
international law.  The Libyan government, however, lost in all three cases.  For further discussion, see 
Shalakany, "Arbitration and the Third World," pp. 448-52.      
103 The Libyan Government’s Memorandum of 26 July 1974 (the “Memorandum”) also references G.A. 
Res. No. 3171, adopted December 13, 1973, as support for the same propositions propounded by the 
CERDS.  See Texaco v. Libya, at 27.   
104 The arbitrator previously found the Tribunal had competent jurisdiction to deal with the matter.  See 
Texaco v. Libya, at 7.  
105 Libya declined to participate in the arbitration; its sole appearance, and therefore its entire arguments, 
was contained in the Memorandum.    
106 See Texaco v. Libya, at 29. 
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arbitrator found that the CERDS compensation principles, which by their terms 
omitted reliance on or connection to the previously existing international standards, 
were at odds with ‘general international practices.’107   

 

On this basis the arbitrator found that the CERDS’ provisions, and Article 2 in 
particular, did not reflect existing international custom.  Therefore, he reasoned, 
adoption by the General Assembly could be viewed as no more than a statement of 
proposed law for the consideration of the community of nations.  The CERDS could 
not be binding - especially against member states that had not voted for it.  
Accordingly, even though the CERDS was supported by an overwhelming majority in 
the General Assembly, its rejection by “certain representative groups of states” was 
sufficient to ensure that the CERDS was not binding upon them.108  In effect, 
international law was now being enlisted to ensure that the “population explosion 
among the subjects of international law”109 did not entitle the newly independent states 
to democratically renegotiate international power relations.   

 

3 Postscript:  Rubbing Fresh Salt Into Old Wounds 

 In a coup de grace, moreover, the arbitrator in Texaco also found that, by the CERDS’ 
own terms, Libya had a good faith obligation to compensate Texaco according to the 
international standard.  This was because the CERDS specifically states that all of its 
provisions, not excepting Article 2, must be interpreted in the context of the 
“fundamental elements of international economic relations;” these specifically include 
“fulfillment in good faith of international obligations.”110  In this ironic twist, 
international law, which had once enabled powerful European (and European-derived) 
states to plunder and oppress the rest of the world, now required the former subjects of 
imperialism, in exercising their newly-gained sovereignty, to act in good faith when 
attempting to regain control over their natural resources from their former imperial 
masters.      
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107 Such practices were indicated by reference to terms commonly included in bilateral investment 
agreements and the ICSID Convention (see fn 192), which had been ratified by 65 states at the time.  
Ibid., at 30-31. 
108 The CERDS was adopted by 118 votes to 6, with 10 abstentions; however, as noted by the arbitrator, 
it was not “supported by any of the developed countries with market economies which carry on the 
largest part of international trade.”  Ibid., at 29-30.   
109 Georg Schwarzenberger, Foreign Investments and International Law, vol. 68, Libra y o  World Affairs 
(New York: Praeger, 1969), p 7. 
110 CERDS, Chap. II, Art. 33, §2 and Chap. I, para. (j).  In further support of this position, the arbitrator 
quoted Ambassador Castañeda, the Chaiman of the Working Group that drafted the CERDS, 
acknowledging that international law could be a limiting factor on the operation of Article 2 when 
foreign interests were affected thereby.  See Texaco v. Libya, at 31.  
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IV THE HISTORICAL NARRATIVE OF COMMERCIAL LAW  

The same motivating forces which shaped the development of international law have 
also been key elements in the historical narrative of commercial law.111  Although greed 
and fear are at least as significant in commerce as in international relations, it is this 
paper’s contention that, in trade, the ability of the strong to dominate and exploit the 
less powerful faces natural constraints.  Moreover, when it comes to business 
transactions, it is not always clear who the dominant party really is.   

 

A The Will To Survive, Cooperative Exchange, And Contract Law 

1 The Dynamic Nature Of Power Relations In Business 

Unlike international relations, where the relative power differences between states 
change slowly, if at all, and the ability of weaker states to appeal their grievances to a 
superior authority is limited at best, commercial law has developed from a very 
different paradigm.  Parties going into a business transaction never know in advance 
where things may go wrong; potential opportunities to take advantage of the other 
party are more or less equally divided among buyers and sellers, shippers and carriers, 
debtors and creditors, etc.  This is especially true since the parties’ roles and relative 
power positions often change from one deal to the next, as daisy chains of transactions 
stretch across the global economy.  A wholesaler who buys goods on credit in the 
morning may also be a retail seller who extends credit in the afternoon.  The result is 
that everyone in business shares the same fear, more or less, of getting stuffed.112     

 

In a sense, parties enter every business transaction in a kind of ‘original position,’ 
behind a veil of ignorance - at least as to what their role and relative strength will be if 
and when a problem arises.  Accordingly, both ‘strong’ and ‘weak’ actors who 
participate in commercial transactions share a similar interest in rules which are fair 
when viewed on an ex ante basis.  It comes as no surprise, therefore, that the stated 
goals of commercial law – to promote predictability, certainty, balance, and efficiency – 
are roughly in line with their results.  As a result, commercial law - by itself, at least - 
plays relatively little role in perpetrating dual intentionality schemes. 

 

                                                 
111 In discussing commercial law, this paper focuses on contract law both for brevity’s sake and because of 
contract’s central role in exchange transactions. 
112 The author acknowledges this generalisation is overbroad in the face of multinational corporations’ 
rising concentrations of power, but maintains that it is a reasonably accurate description of the state of 
affairs when most commercial law was being formulated and, for that matter, still pertains amongst 
multinational corporations. 
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2 Exchange And Contract Law:  Trust, But Verify 

As noted above,113 exchange transactions have historically been an essential part of 
human development.114  Markets have been credited as the most efficient and reliable 
way to improve society’s overall welfare,115 even if they leave much to be desired in the 
way of providing distributive justice.  Recognising the important role of exchange in 
society, commercial law has developed to better enable parties to carry out all manner 
of transactions, especially complex exchanges which occur across spatial and temporal 
distances.  For example, enforceable agreements - contracts - make it easier for people 
to overcome their justifiable reluctance to trust each other, while at the same time 
encouraging principled cooperation for the sake of maximising their mutual benefit.       

 

Voluntary exchange transactions, of course, can and do occur without reference to any 
legal framework.116  In many cases the parties may not even be conscious that their 
actions have legal implications, or may prefer to act as if they did not.  A number of 
empirical studies have shown that people regularly do substantial amounts of business 
on the basis of their optimistic expectations, apparently preferring to rely on a ‘man’s 
word,’ a handshake, or a brief memorialisation, even when the transaction involves 
exposure to serious risks.117   

 

This level of trust is possible because business transactions are often ‘self-reinforcing,’ 
that is, they take place against a background which provides its own disincentives to 
break promises or perform poorly.118  Assuming a merchant needs repeat transactions 
to survive and that there are competitors standing in the wings to provide similar goods 
or services, the customer’s ability to take her trade elsewhere and, moreover, to 
influence her friends and associates to do the same, means that the merchant’s own self-
interest provides a strong sanction against poor performance and breach.  In simple 
terms, greed is, or at least can be, good.    

 

                                                 
113 See Section II.C on page 7.  
114 Whincop and Keyes, Policy and Pragmatism in the Conflict of Laws, p. 34, citing I. R. Macneil, “The 
Many Futures of Contract,” (1974) 47 Southern Californian Law Review 691-816. 
115 Ibid. 
116 Collins, The Law of Contracts, p. 17; see also, generally, Ian Macneil, "Relational Contract Theory:  
Challenges and Questions," in The Relational Theory of Contract, ed. D. Campbell (Sweet & Maxwell, 
2001). 
117 Collins, The Law of Contracts, p. 15, citing Macaulay, “Non-contractual Relations in Business:  A 
Preliminary Study,” (1963) 28 American Sociological Review 55; Beale and Dugdale, “Contracts Between 
Businessmen:  Planning and the Use of Contractual Remedies,” (1975) 2 British Journal of Law and 
Society 45, at p. 48; Macaulay, “Elegant Models, Empirical Pictures, and the Complexities of Contract,” 
(1977) 11 Law and Society 507, at p. 524; and Weintraub, “A Survey of Contract Practice and Policy,” 
(1992) Wisconsin Law Review 1.  
118 Ibid. 
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Self-interest alone, however, will provide inadequate sanctions and lead to opportunism 
in situations where competition is imperfect or the prospect of repeat transactions is 
inconsequential.  The former highlights the importance of competition (also known as 
antitrust) laws; the latter helps explain why used car salesmen may be particularly 
unscrupulous.  In addition, complex and long-term business relationships require a 
greater level of predictability and certainty than informal arrangements can provide.  
This can be attributed to a phenomenon known in game theory as ‘sub-game perfect 
equilibrium,’ which is referred to in macroeconomic theory as the ‘dynamic 
inconsistency problem.’119   

 

3 Dynamic Inconsistency: People Change, Contracts Don’t 

The concept of dynamic inconsistency applies to situations where:120

 

[a] future policy decision that forms part of an optimal plan formulated at an initial date is no 
longer optimal from the viewpoint of a later date, even though no new information has appeared 
in the meantime.  

 

In other words, what initially appeared to be a good deal becomes less attractive when 
your counter-party is no longer performing his part of the bargain.  In complex 
exchange transactions which extend across time and space, the parties are less likely to 
find reputation and goodwill to be adequate incentives to refrain from ‘opportunistic 
behaviour.’   

 

Thus, the inherent risks attendant in complex transactions could dissuade parties from 
entering what might otherwise be good bargains, but for the ability to overcome 
dynamic inconsistency through contracts.  The ability to credibly commit to perform 
one’s agreements, because one’s promise is legally enforceable, enables parties to 
negotiate efficient agreements of extraordinary complexity.  In developing a 
sophisticated market economy, therefore, the importance of a robust contract law 
cannot be overstated. 

 

                                                 

t

119 Andrew T. Guzman, "Why LDCs Sign Treaties That Hurt Them:  Explaining the Popularity of 
Bilateral Investment Treaties," (1998) 38 Virginia Journal of Interna ional Law 639-88, p. 658, citing 
Olivier J. Blanchard & Stanley Fischer, Lectures on Macroeconomics (1989), pp. 70-75, 592-615, Finn E. 
Kydland & Edward C. Prescott, Rules Rather than Discretion: The Inconsistency of Optimal Plans, 85 J. 
Pol. Econ. 473 (1977), and Andreu Mas-Colell et al., Microeconomic Theory (1995), pp. 268-282. 
120 Ibid. 
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B  Exchange Is Social  

1 The Three Normative Frameworks Of Exchange 

If we look at commercial law as a collection of tools which astute business people use to 
avoid and manage conflicts, it is easy to see that the law of contract is the most 
important tool in the commercial legal system’s kit.  Empirical studies have revealed 
three related frameworks of norms which govern market participants’ conduct: 121    

• First, establishing trust between the parties, as the basis for willing entry into any 
particular contract or long term business relationship; 
• Second, ensuring that the transaction is beneficial to both parties, so that they feel an 
incentive to perform their obligations; and  
• Third, relying on any formal agreement, and contract law, as a source of rights and 
obligations between themselves.      

Although these frameworks, together, guide parties’ conduct in every contractual 
relationship, their relative importance in any single instance varies depending on both 
the type of transaction involved and what has already transpired.122  Thus, goodwill and 
cooperation play the leading roles in most contractual relations; however, the 
availability of strict legal enforcement provides a safety net against the dynamic 
inconsistency problem and enables the parties to assume more risk than they would on 
trust alone.  

 

2 Competitive Equilibrium:  Greed And Fear In Balance 

As discussed above,123 personal acquisitiveness is a primary motivator of human activity; 
yet, at the same time, we must cooperative to survive.  Unfortunately, the attributes 
necessary to foster peaceful co-existence are constantly undermined by humanity’s 
generally selfish impulses.  Classical political economy and its descendants are founded 
on the concept of “general competitive equilibrium”124 - essentially ‘balance of power’ 
writ small.  Competitive equilibrium provides that, assuming favourable conditions of 
peace and order prevail, the collective actions of selfishly motivated individuals will 
result in an optimally efficient allocation of resources.125  As a consequence, the 
undisputed benefits of exchange, combined with the liberal value placed on 
individualism, support - even necessitate - freedom of contract, that is, the principle 
that parties must be substantially free to bind themselves to whatever obligations they 
choose.126   

                                                 
121 Collins, The Law of Contracts, pp. 15-16, Campbell, "Ian Macneil and RTC", p. 10.   
122 Collins, The Law of Contracts, p. 17. 
123 See Section II.A, on page 3. 
124 Campbell, "Ian Macneil and RTC," p. 11.  
125 Ibid., citing Vilfredo Pareto, Manual of Political Economy (New York: A. M. Kelley, 1971), ch. 6, sec. 
33.  
126 Whincop and Keyes, Policy and Pragmatism in the Conflict of Laws, p. 34. 
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3 Selfish Cooperation And The Invisible Hand  

The three normative frameworks of contract help to explain the mystery of the 
‘invisible hand’ and the traditional paradox of bourgeois political theory,127 both of 
which follow from liberal capitalism’s emphasis on individual acquisitiveness -  greed.128   

 

The fundamental insight of relational contract theory is the realisation that all 
exchanges are a form of social behaviour.  Macneil understood that the self-interest of 
rational individuals necessarily engenders a certain element of cooperation between 
contracting parties if their separate goals are to be realised.129  This selfishly-motivated 
cooperation implies both the unconscious-but-effective societal cooperation which is 
the ‘invisible hand,’ as well as the political limits which rational self-interest should 
impose.  Relational contract theory generally, and Macneil’s work in particular, 
provides valuable insights into the cooperative nature of exchange and, therefore, the 
cooperative behaviour which good commercial law should help foster.  

   

C Transaction Cost Trade-Offs 

It’s crucial to recognise that negotiating contracts involves transaction costs; in 
addition to drafting expenses, time spent negotiating implies lost opportunities and, 
moreover, the very act of considering potential bad outcomes can sour a deal.  Business 
people are constantly striking a balance between, on the one hand, addressing every 
obligation which should be performed and every contingency which could arise and, on 
the other hand, just getting on with things and hoping for the best.   

 

1 Default Rules:  Let’s Make It Easy 

One of contract law’s roles is to help parties strike this balance easily and efficiently, by 
providing suppletive - ‘default’ - rules, that is, rules which fill the gaps left when parties 
have omitted an issue from their express agreement.  By this standard, good contract 
laws are those which increase efficiency and reduce transaction costs.  Recognising, 
however, that law makers (that is, judges and legislatures) are not especially good at 
ascertaining parties’ contractual preferences, default rules - by definition - defer to the 
parties’ agreed terms.  Freedom of contract prevails.    

                                                 
127 I.e., the Hobbesian problem of order. 
128 Campbell, "Ian Macneil and RTC", p. 11.  Of course, this is also, essentially, the second corollary to 
Grotius’ first principle of nature, discussed in Section III.C.1.b, on page 19. 
129 Ibid., p 12, citing Ian Macneil, "Whither Contracts?," Journal of Legal Education 21 (1969), p. 405. 
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Analysis of default rules is, perhaps, the central area of contract scholarship today,130 
and there are many serious controversies about the relative merits of various approaches 
to crafting them.131  The differing outcomes represented by various approaches to 
creating default rules are primarily ‘at the margins,’ however, since parties are generally 
free to negotiate their own rules.  This is true - even though economically weaker 
parties usually have less bargaining power - because of contract law’s other main 
function:  providing mandatory rules aimed at offsetting the deleterious effects - in a 
word, unfairness - that result when one of the parties to an exchange transaction is 
seriously disadvantaged vis a vis the other.   

 

2 Mandatory Rules:  Let’s Keep It Fair 

Mandatory rules affecting parties’ freedom of contract take many forms, from 
consumer protection laws to rules against anticompetitive business practices; they have, 
however, evolved over the course of a long process.  Under both Roman law and early 
English common law alike, consensual agreements were enforceable only if they fit 
certain recognised types of arrangements.   

 

Grotius and other natural lawyers promoted substance over form.  Recognising that 
“good faith provides the foundation of justice,”132 and that binding agreements were 
essential for promoting society’s peace and prosperity, initially led to the maxim pacta 
sunt servanda, that is, the proposition that all promises must be kept.  In other words, 
the freedom to make contracts coincides with the responsibility of keeping them.       

 

From earliest times, however, it was also understood that justice required exceptions to 
this principle.  In civil law, the doctrine of ebus sic s antibus excused performance 
when circumstances had changed substantially from those that prevailed when the 
agreement was entered.  (Particular attention was also paid to any defects which vitiated 
a party’s consent to enter a contract, such as those caused by mistake, fraud, or duress.)  
Significantly, civil law recognises a specific requirement, implied in all contracts, that 
parties perform their obligations in ‘good faith.’    

r t
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130 Daniel A. Farber, "Economic Efficiency and the Ex Anti Perspective," in The Juri p udential 
Foundations of Corpora e and Commercial Law, ed. Jody S. Kraus and Steven D. Walt, Cambridge
Studies in Philosophy and Law (Cambridge UK; New York: Cambridge University Press, 2000), p. 58. 
131 Consider, for example, the myriad arguments for and against applying economic analysis to law, 
sparked by the ‘Coase theorem,’ which says that, given zero transaction costs, the law’s assignment of 
rights or liabilities will not affect efficiency.  See Ronald H. Coase, (1960) 3 "The Problem of Social 
Cost," Journal of Law & Economics 1, and Richard A. Posner, Economic Analysis of Law, 6th ed. (New 
York: Aspen Publishers, 2003).  Cf. R. M. Dworkin, Law's Empire (Cambridge, MA: Belknap Press, 
1986).  For a concise review of alternative approaches to creating default rules, see Whincop and Keyes, 
Policy and Pragmatism in the Conflic  o  Laws, pp. 36-37.        
132 Martin Vranken, Fundamentals of Eu opean Civil Law (Federation Press, Blackstone, 1997), p. 103. 
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English common law developed quite independently and, in many respects, differently, 
from civil law; there are, however, substantial functional similarities between the two 
systems.  For example, the common law’s exaltation of individuals’ freedom of contract 
informs its traditional high regard for the sanctity of contract; as a result, the common 
law of contract does not excuse performance lightly.  The numerous injustices which 
resulted from strict adherence to common law principles, however, compelled 
development of the Chancery Court, which was said to represent the ‘king’s 
conscience.’133  In Chancery, equitable doctrines evolved to ameliorate the perceived 
harshness resulting from strict application of common law principles.     

 

D International Trade:  ‘Let’s Make A Deal’ – The Universal Language 

Merchants involved in international trade face the same risks as merchants in local 
trade, and more.  In addition to the usual fears about counter party non-performance, 
which are often magnified by the distances involved, international commerce poses 
risks due to cultural and language differences, fluctuating currency values, and 
unfamiliar legal systems.   

 

As a result of historical European hegemony, but perhaps also the dictates of human 
affairs and natural justice, we can see similar elements - sanctity of contract, combined 
with exceptions to relieve the occasional injustice - in legal systems the world over.  
Good faith, in particular, has found its way into commercial legal codes as diverse as the 
U.S.’s Uniform Commercial Code and China’s recently enacted Contract Law.134  This 
should not be surprising, however, since the principle of good faith is necessarily 
fundamental to international commerce and, as such, has been a foundational 
imperative of the ‘law merchant’ since medieval times. 

 

1 The Medieval Law Merchant:  A Kinder, Gentler Law Of Nations 

From earliest times, merchants have developed customs to overcome many of the risks 
presented by international commerce, and these customary practices, dating back at 
least to the 11th century, formed the basis of lex mercatoria, the law merchant.  This law 
merchant evolved by entrenching the most viable and accepted practices into codes, 
which were applied and enforced in various merchant tribunals.135  A fairly uniform 

                                                 

l

133 The development of the Chancery Court in order to ameliorate unfair applications of royal power 
(through the king’s common law courts) is an example of power seeking to maintain its authority by 
conforming its use to a norm, in this case, of justice.  Authority and norms are further discussed in 
Section II.B, on page 5.       
134 Discussed in Chapter 2 of B. Ling, Contract Law in China (Sweet & Maxwell Asia, 2002), pp. 25-58. 
135 These codes reflected localisation in prominent trade centres of merchants’ customary practices 
throughout medieval Europe; three which came to have a dominant influence were the Consu ato del 
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system evolved by incremental but widespread recognition of the practices which 
afforded the most consistently satisfactory results, regardless of location.  In this way, 
the law merchant came to be ‘universal’ because it embodied practices which were the 
“custom of all nations.”136   

 

Guiding values in the development of the law merchant have been (1) freedom and - 
correspondingly - sanctity of contract, based on the assumption that merchants’ 
agreements reflect both their autonomy and business judgment, and (2) a prevailing 
concept of ‘commercial justice.’ 137  These values dictated both that parties must act in 
good faith and that adjudication must conform to an international standard of justice.  
This international standard was meant to transcend local idiosyncrasies and prejudices, 
so that mercantile disputes were determined on the basis of ex aequo et bono, that is, 
equity and fairness in the commercial context. 

 

This commercial context, being law merchant’s raison d’etre, also informed procedural 
matters, and the medieval law merchant was particularly responsive to merchant needs 
in this respect.  Adjudications were to be completed in response to merchants’ 
schedules, that is, “from hour to hour . . . and from tide to tide.”138  Accordingly, 
proceedings were informal, but the expertise of adjudicators - usually respected senior 
members of the merchant class - helped ensure that a satisfactory standard of justice 
was maintained.         

 

Medieval Europe, with its established trade centres and diffuse political powers, was 
particularly well suited to the development of a ‘universal’ commercial law.  Even at the 
height of the medieval law merchant era, however, diverse merchant practice could not 
always be reconciled with claims to a universal standard, and sometimes local courts 
were unduly influenced by local preference (or prejudice).   

 

Moreover, the tendency towards localisation was greatly accelerated by the 
consolidation of cultural identities which took place concurrently with the rise of 
sovereign nation states in the period which led to the Treaty of Westphalia; the social 
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Mare, the Rolls of Oléron, and the Laws of Wisby.  Leon E. Trakman, The Law Merchant: The Evolution 
of Commercial Law (Littleton, CO: F.B. Rothman, 1983), pp. 8-9.  
136 This classic formulation is a paraphrase of Malynes’ statement in Lex Mercatoria, published in 1686.  
Ibid. 
137 A more detailed list of law merchant’s salient principles can be found in Jarrod Wiener, Globalization
and the Ha monization of Law (London; New York: Pinter, 1999), pp. 163-64, which is an abridged 
version of the comprehensive list compiled by the Rt. Hon. Lord Justice Mustill in “The New Lex 
Mercatoria:  The First Twenty-Five Years,” in Maarten Bos and Ian Brownlie, Liber Amicorum for the 
Rt. Hon. Lo d Wilberforce (Oxford:  Clarendon Press, 1987), pp. 149-83, at pp. 174-7. 
138 Quote from the Doomsday Book of Ipswich, in Trakman, The Law Merchant, fn 45, p. 142. 
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and economic upheavals of the time coincidentally increased distrust in the law 
merchant system.  Finally, as power became concentrated in local kingdoms, the 
previous independence of the commercial legal system was made subordinate and 
subsumed into the states’ domestic courts.  As a result, the relative universality of the 
medieval law merchant fragmented into the diversity of modern national legal systems.   

 

2 Overcoming Obstacles With Efficiency, Harmony, And Impartiality 

Across the modern world, efficiency is the dominant theoretical paradigm of 
commercial law jurisprudence,139 and the goal of domestic contract law in market 
economies is to provide efficient rules that supplement the normative frameworks 
which support exchange transactions.  Parties engaged in international commerce, 
however, face potentially significant additional transaction costs due to the non-
uniformity of domestic laws.  Moreover, the dynamic inconsistency problem arises 
when local courts are perceived as partisan and biased, creating another potentially 
significant barrier to global economic efficiency.   

 

In an ideal world, in order to reap the economic benefits of international trade, 
countries would reduce these obstacles by taking the following measures.  First, they 
would harmonise domestic laws by (a) adopting a uniform commercial law to govern 
transnational sales, (b) recognising and enforcing the customary practices and 
principles that are universally observed by parties engaged in international trade, and (c) 
providing unified choice of law rules, to ensure that the same domestic law governs 
regardless of where a dispute is heard.  Second, countries would agree to respect and 
enforce the decisions of a neutral dispute resolution authority.  In fact, to a large 
extent, these steps have already been taken. 

 

a Harmonised National Laws 

i The Vienna Sales Convention140 

The International Institute for the Unification of Private Law (“UNIDROIT”) began 
work on a uniform code to govern international sales in 1929; their efforts met with 
limited success and were further hampered by the two world wars.  Their work was 
revived by the United Nations Commission on International Trade Law 
(“UNCITRAL”), however, which used UNIDROIT’s draft code as the basis for what 
eventually, in 1980, was adopted as the Vienna Sales Convention.   

 

                                                 
139 Farber, "Economic Efficiency," p. 1. 
140 See fn 96.     
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The Vienna Sales Convention, a multilateral treaty adopted by 65 countries to date,141 
applies to international sale of goods contracts.  Like most domestic commercial codes, 
the Vienna Sales Convention is mainly suppletory instead of mandatory; it is a 
collection of default rules.  UNCITRAL has also established a clearinghouse that 
publishes abstracts of Vienna Sales Convention decisions  to promote uniform 
application.142

ii The U-PICC Princ ple  i s

                                                

Over the course of 20 years, under the auspices of UNIDROIT, a scholarly 
compendium has been distilled from the general principles of law consistently used and 
considered well-suited to settling cross-border commercial disputes.143  The 
UNIDROIT Principles of International Commercial Contracts (the “U-PICC 
Principles”), adopted in 1994, are a widely respected codification of customary 
international sales practices, which serve as an internationally uniform, modern law 
merchant.144      

iii Choice Of Forum Rules 

The Hague Conference on Private International Law began working on a proposal to 
unify choice of law rules for international sales in 1930.145  Seventy-five years later, their 
work eventually resulted in the U.N. Convention on Choice of Court Agreements, 
adopted June 30, 2005.146   

   

b International Commercial Arbitration (“ICA”) 

Modern ICA’s  earliest antecedent is the medieval merchant tribunals.  Like its distant 
ancestor, today’s ICA is often the preferred method of dispute resolution because it 
can offer speed, informality, and adjudicators with commercial expertise.147  ICA 
proceedings can also provide parties with a high degree of 

 
141 Member states include a wide range of both developed and developing countries, including the U.S. 
and China; notably, however, the U.K., Japan, India, Brazil, and the OPEC nations are not members.  A 
list of current member states is at http://www.cisg.law.pace.edu/cisg/countries/cntries.html (at 28 
February 2006). 
142 Case Law on UNCITRAL Texts (CLOUT), available at http://www.uncitral.org/ 
uncitral/en/case_law.html (at 28 February 2006). 
143 M. J. Bonnell, An International Restatement of Con ract Law, 2nd ed. (1977), extract reproduced in J. 
Spanogle and P. Winship, International Sales Law (Minneapolis: West Group, 2000), pp. 48-49. 

t

144 Brand, "Professional Responsibility in a Transnational Transactions Practice," (1998) 17 Journal of 
Law & Commerce 301, extract reproduced in Winship, International Sales Law, p. 48. 
145 Peter Mulchinski, "A Brief History of Business Regulation," in Regulating International Business: 
Beyond Liberalization, ed. Sol Picciotto and Ruth Mayne (Basingstoke: Macmillan, 1999), p. 50. 
146 At The Hague. 
147 In 2004, the American Law Institute and UNIDROIT adopted Principles of Transnational Civil 
Procedure, and accompanying commentary, which are intended to provide a model for harmonising rules 
governing transnational commercial dispute litigation.  Although it may be too soon to pass judgment, 
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• flexibility - everything except the award operates pursuant to the parties’ agreement; 
• confidentiality - awards are generally not published without the parties’ consent; and 
• impartiality - ICA operates in a manner which may be effectively disconnected from 
the domestic laws of any state.    

 

ICA can either take place on an ad hoc basis or under the aegis of any one of numerous 
institutions, such as the International Chamber of Commerce.  Such institutions 
provide administrative expertise, panels of experienced commercial arbitrators, and 
ready-made arbitration rules that parties can adapt to their needs.  Alternatively, 
UNCITRAL’s Arbitration Rules148 are another source of widely-accepted procedural 
rules used in both ad hoc and institutional arbitrations.  

Well-respected international commercial laws such as the Vienna Sales Convention and 
the U-PICC Principles make it increasingly possible for arbitrations to be conducted 
independently from any nation’s domestic laws.  National sovereignty has not been 
completely eclipsed by the arbitration process, inasmuch as (1) the arbitration 
agreement itself remains subject to the law of the jurisdiction chosen as the seat of the 
arbitration proceeding and (2) enforcement of arbitral awards is also be dependent on 
state enforcement mechanisms.  However, international efforts have largely solved 
these problems as well.   

i Harmonised Lex Arbit i r

                                                                                                                                                    

UNCITRAL’s Model Law on International Commercial Arbitration was specifically 
designed to assist countries in reforming and modernising their laws on arbitral 
procedures, with the particularities of ICA in mind.149  To date, the UNCITRAL 
Model Law, adopted in 1985, has been enacted by almost 50 states including both 
developed and developing countries.150  

ii Uniform Enforcement Mechanism 

Although it has been estimated that more than 90% of arbitral awards are satisfied 
through voluntary compliance,151 the U.N. Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (widely known as the ‘New York 

 
considering the many significant advantages arbitration will continue to have over litigation, the impact 
of these Principles is likely to be understated.  The Principles are available at:  
 http://www.unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-e.pdf (at 28 February 
2006). 
148 Adopted by the UN General Assembly on 15 December 1976. 
149 See the UNCITRAL website, http://www.uncitral.org (at 28 February 2006). 
150 Ibid. 
151 Volker Nienaber, "The Recognition and Enforcement of Foreign Arbitral Awards," in Understanding
Interna onal Commercial Arbitra on, ed. CENTRAL (Muenster: Center for Transnational Law, 2000), 
p. 100, citing Peter Sarcevic, “The Setting Aside and Enforcement of Arbitral Awards under the 
UNCITRAL Model Law,” in Essays on nternational Commercial Arbitra on, ed. Sarcevic (1989), 177, 
191.   

 
ti ti

I ti
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Convention’) provides an effective multilateral mechanism for legal recognition and 
enforcement of arbitral awards rendered in foreign countries.152  To date the New York 
Convention has been adopted by 137 states,153 and is widely credited with popularising 
ICA - a  testament to the importance of the third normative framework. 

 

3 Our Modern World:  A New Merchant’s Paradise 

The commercial legal regime of medieval Europe has been described as a ‘merchant’s 
paradise,’ which came to an untimely end with the rise of Westphalian sovereignty and 
the birth of the modern nation state. 154  However, the denizens of Piepoudre could 
only envy the degree of commercial law harmonisation, delocalisation, and 
internationalisation enjoyed by today’s international merchants - who are, primarily, 
multinational corporations.  In combination with the multitude of technological 
advances the world has witnessed in recent years, and the rise of neoliberal policies, 
there can be little doubt that this ‘user friendly’ body of international commercial law 
has been an important contributor to the phenomenon of globalisation. 

 

V HISTORICAL LEGAL NARRATIVES AT THE CROSSROAD OF 
GLOBALISATION 

 

A International Institutions And Development 

1 The Rise O  International Institutions f

                                                

In recent years there has been a dramatic increase in international trade and investing, 
accompanied by a rise in the interdependence of nations and peoples.  While 
globalisation has been driven by many factors, particularly advances in technology, 
global interdependence has also been driven by the rise of international institutions, 
specifically the IMF, the International Bank for Reconstruction and Development 
(better known as the World Bank), and the World Trade Organization (“WTO”), all of 
which trace their roots to the aftermath of Second World War.155   

 
152 See the UNCITRAL website, fn 149.  
153 Ibid. 
154 Trakman, The Law Merchant, pp. 7-21. 
155 At the U.N. Monetary and Financial Conference at Bretton Woods, New Hampshire, in July 1944, as 
part of a concerted effort to both finance the rebuilding of Europe and ensure global economic stability, 
three organisations were proposed:  the IMF, the World Bank, and the International Trade Organization 
(“ITO,” sometimes referred to as the Havana Charter since its negotiations culminated in the Cuban 
capital).  Due to objections of the U.S., in part based on its potential to infringe on national sovereignty, 
the ITO never came into being.  The General Agreement on Tariffs and Trade (“GATT”), initially 
intended as a temporary framework until the ITO became effective, instead became the governing 
structure for international trade regulation for nearly fifty years, until 1994, when the Uruguay Round of 
GATT negotiations eventually resulted in formation of the WTO.  See generally, Jeffrey S. Thomas and 
Michael A. Meyer, The New Rules of Global Trade: A Guide to the World Trade Organization 
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As described above,156 decolonisation in the post-war era significantly affected 
international relations, both politically and economically.  The UN became the primary 
political forum for international negotiations, but the power accorded new states, in 
spite of their superior numbers, was seriously hampered by the fact that UN General 
Assembly resolutions were not automatically accorded the status of binding 
international law.  Real power was effectively in the hands of the Security Council - the 
nations who emerged victorious after the war.  Moreover, the economic strength of the 
Western powers, and of the U.S. in particular, enabled them to take charge of the 
institutions which have influenced the course of international economic matters since 
the end of the Second World War. 

 

2 A Long, Strange Trip:  From Keynesianism To The Washington Consensus   

While the international institutions’ goals of promoting development and global 
economic stability have remained constant, their targets and methodology have 
changed dramatically since their inception.  Initially influenced by Keynesian policies,157 
the IMF and World Bank were founded to maintain global demand by encouraging 
expansionary economic policies, such as increasing governmental expenditures, 
reducing taxes, or lowering interest rates to stimulate the economy.158  By the late 
1950s, as Europe emerged from the devastation of the war, the IMF and World Bank 
turned their attention to promoting development in the newly independent states of 
the so-called Third World, and to the financing of infrastructure projects there.   

 

More recently, however, their emphasis has shifted to promoting a neoliberal agenda - 
the Washington Consensus - calling for development through free markets, free trade, 
and unrestricted capital flows.  The Washington Consensus’s stated goal is to promote 
global welfare by promoting markets, and it has become the dominant theory of 
international development.  As such, it has caused the emphasis of international 
development to shift away from traditional infrastructure projects towards building 
market-oriented economies - ‘commercial infrastructure.’  One result is that 
globalisation, particularly issues connected with foreign direct investment (“FDI”), is 
causing the narrative histories of international law and commercial law to collide.   

 

                                                                                                                                                     

t ti

t

(Scarborough, ON: Carswell, 1997), Asif H. Qureshi, The World Trade Organization: Implementing 
Interna ional Trade Norms, Melland Schill Studies in Interna onal Law (Manchester: Manchester 
University Press, 1996).   
156 See Section III.C.2, on page 21. 
157 John Maynard Keynes (1883-1946), the British economist, viewed markets suspiciously and advocated 
government intervention to mitigate the adverse effects of boom and bust cycles, particularly to fiscal 
and monetary measures aimed at stimulating demand and promoting full employment; he was a key 
participant at the Bretton Woods conference.  Stiglitz, Globalization and Its Disconten s, p. 11. 
158 Ibid., p. 12. 
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3 Global Problems Need Market Solutions – Or Do They?  

The realisation that we live in a ‘global village’ has highlighted the need to address not 
only issues of vast economic inequality, but concerns about global warming and 
environmental degradation, the rise of AIDS and threat of future pandemics, and the 
risk that terrorism and war will unleash mankind’s most lethal weapons.    In light of 
the magnitude and potential consequences of these problems, the negotiation of 
international power relations has taken on new dimensions 

 

For better or worse, as stronger nations have come to realise their interests are also 
served by addressing the needs of LDCs, 159 international development has become the 
centrepiece of global efforts to address many crucial issues.  However, the relationship 
between the Washington Consensus’ stated goals of promoting fair markets and 
equitable development, and its actual effects are, to say the least, suspect.160   

 

B International Investment:  An Irresistible Force Meets A Moveable Object  

Development of any kind requires investment and, during the past 40 years FDI has 
increased steadily.  In 1966, total FDI was estimated at US$90 billion.161  In 2002, FDI 
flows had grown to an estimated $650 billion.162  A significant portion of this 
investment is actually inter-firm, that is, simply money flows between corporate 
affiliates, with the majority of it directed to developed countries, which are home to the 
majority of multinational corporations.  The share flowing to developing countries, 
however, has grown to 25% of the total, while the amount - US$5 billion in 2002 - 
flowing to the least developed countries is growing at the fastest rate.163  Furthermore, 
even a cursory review of disputes over foreign investment shows that its impact has 
been felt in every corner of the globe. 

 

                                                 

f  l

i

r r iti

159 Evidenced at least as early as The Willy Brandt Commission Report, North-South:  A Programme for 
Survival (1980), p. 20, quoted in Kohona, The Regulation o  Inat'l Econ. Re ations, p. 4. 
160 In fact, according to the account of Joseph Stiglitz, a highly respected insider, it shows many signs of 
being a consummate dual intentionality scheme.  Stiglitz, Globalization and Its D scontents.  See also, 
Antony Anghie, “Time Present and Time Past:  Globalization, International Financial Institutions, and 
the Third World,” (2000) 32 New York Unive sity Journal of Inte national Law and Pol cs 243-90, pp. 
263-272. 
161 This figure is not inflation-adjusted; Schwarzenberger, Foreign Investments, p. 13, citing OECD, 
Background Paper on Private Investment in Less Developed Countries, May 6, 1968 (Press/A (68) 23, p. 
2).   
162 See UNCTAD’s website, fn 94. 
163 Least developed countries attracted 3% of total FDI in 2002, up from 2% in 1997, representing an 
average growth rate of 10% annually; ibid. 
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1 Customary International Law:  The Hull Rule, And Its Demise 

The evolution of customary international law governing FDI and the protection of 
foreign-owned property is traditionally dated to the 1789 French Declaration of the 
Rights of Man and of the Citizen, which upheld the property rights of foreigners while 
at the same time allowing nationalisation in cases of public necessity.164  By the early 
20th century, this had been reformulated as customary international law providing that 
sovereign states had the right to expropriate foreign-owned property for a public 
purpose, if done in a non-discriminatory manner, with due process of law, provided 
that they paid ‘prompt, adequate, and effective’ compensation.165   

 

This ‘international minimum standard’ of compensation, also known as the Hull 
Rule,166 resulted from a consensus among the Great Powers during the “orderly 
climate” of 19th century European diplomacy.167  It faced several challenges, however, 
beginning when the newly independent Latin American states first asserted the Calvo 
doctrine in the mid-1800s.168  It was challenged again following the 1917 Russian 
Revolution, when the Soviet Union rejected compensation demands resulting from its 
nationalisation program; the new regime claimed it was not bound by contracts entered 
to support the Czar.169  The third and most effective challenge came from the proposed 
New International Economic Order, discussed above.170  Although the NIEO’s 
challenge effectively demolished the Hull Rule’s claims to consensus,171 it did not pass 
unmourned.  Schwarzenberger captured the sentiments of the capital-exporting world 
when he wrote: 172

                                                 

l

164 Riyaz Dattu, "A Journey from Havana to Paris:  The Fifty-Year Quest for the Elusive Multilateral 
Agreement on Investment," (2000) 24 Fordham International Law Journal 275-316, p. 280, citing 
Rosalyn Higgins, “The Taking of Property by the State:  Recent Developments in International Law,” in 
Co lected Courses of the Hague Academy of International Law (1982), 275. 
165 Ibid., pp. 280-81.    
166 Although it had been in effect for some time, this standard of compensation was famously articulated 
in 1938 by Cordell Hull, then U.S. Secretary of State, in the dispute which arose when the Mexican 
government appropriated various American-owned properties between 1915 and 1940.  Ibid., p. 281, and 
Guzman, "Why LDCs Sign BITs," p. 645.     
167 Mulchinski, "A Brief History of Business Regulation," p. 48. 
168 Named for Carlos Calvo (1824-1906), Argentine jurist, this doctrine asserts (i) that jurisdiction over 
international investment disputes lies in the host-state, (ii) that foreigners have no more rights than the 
citizens of the host-state, and (iii) that foreign states should not violate the host-state’s sovereignty to 
enforce their citizen’s property claims.  Ibid.  
169 Schwarzenberger, Foreign Investments, p. 9. 
170 See Section III.D, on page 22. 
171 For example, in 1964 the U.S. Supreme Court stated, “There are few if any issues in international law 
today on which opinion seems to be so divided as the limitations on a State’s power to expropriate the 
property of aliens.”  Banco Nacional de Cuba v. Sabbatino, (1966) 376 U.S. 398, 428.  A similar 
sentiment was enunciated by the International Court of Justice in the Barcelona Traction Case (Belg. v. 
Sp.), 1970 I.C.J. 3, at 46-7.  See also Texaco v. Libya, discussed in Section III.D.1-3, pp. 23-25. 
172 Schwarzenberger, Foreign Investments, p. 8. 
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The fact that most of the contemporary subjects of international law are poor, and that a good 
many of them are hardly “viable” in economic terms or prefer to default on their obligations is 
scarcely an acceptable substitute for evidence of a changing convictio juris.  

 

2 The Quest For MAI, Or Let’s Agree To Disagree 

The perennial challenges to the old consensus created uncertainty regarding the 
customary international law standard of compensation, which led to a number of 
attempts, none successful, to develop a code of the norms regulating international 
economic relations between foreign investors and host-states.  These have ranged from 
proposals in the 1920s to frame a binding investor protection scheme173 to, most 
recently, the OECD’s174 attempt to conclude the Multilateral Agreement on 
Investment (“MAI”).   

 

The MAI initiative’s roots can be traced to the ill-fated Havana Charter, which sought 
to balance the interests of investors with those of host-states.175  Promotion of the MAI 
began in earnest, however, in 1995 after the Uruguay Round of GATT negotiations 
failed to include all of the investment protection measures sought by capital-exporting 
countries.  Given the supposedly similar interests of OECD members, the MAI was 
expected to be concluded with relatively little difficulty.  By October 1998, however, 
the negotiations had failed completely.176    

 

C A BIT Goes A Long Way 

In the face of these challenges one might expect FDI flows to have dwindled; instead, 
they have surged.  This counterintuitive result can be directly traced to a neat 
intersection of international and commercial law, the bilateral investment treaty 
(“BIT”).177

                                                 
173 For a brief review of the history of these proposals, see Mulchinski, "A Brief History of Business 
Regulation," pp. 50-52. 
174 The Organisation for Economic Co-operation and Development, another international organisation 
which emerged shortly after the Second World War, is currently composed of 30 developed countries 
which support democracy and free markets.  See the OECD website:  
http://www.oecd.org/about/0,2337,en_2649_201185_1_1_1_1_1,00.html (at 28 February 2006). 
175 This included granting capital-importing states rights which would enable them to control the 
conditions of foreign investment.  Mulchinski, "A Brief History of Business Regulation," p. 53. 
176 Dattu, "A Journey from Havana," p. 276. 
177 Also known as BIPAs (Bilateral Investment Protection Agreements) in Europe and FIPAs (Foreign 
Investment Protection and Promotion Agreements) in Canada, this paper refers to all such treaties as 
BITs for uniformity of reference.   
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1 The Explosion Of BITs And RTAs 

The first BIT, between Germany and Pakistan, was signed in 1959.178  It marked the 
beginning of a significant trend; by the end of the 1960s, 65 BITs had been 
concluded.179  At present there are approximately 2,200 BITs encompassing at least 176 
countries.180  Moreover, the widespread support for BITs among LDCs is evidenced by 
the growing number of BITs between developing countries - sometimes referred to as 
‘South-South’ agreements.181   

 

Recent years have also seen a proliferation of regional trade agreements (“RTAs”), such 
as the European Union, the Association of Southeast Asian Nations, and the North 
American Free Trade Agreement (“NAFTA”).  By the end of 2005, there were an 
estimated 300 such agreements in force,182 and over 80% of RTAs also contain 
provisions on investment.183  Although BITs and RTAs are individually negotiated on a 
case-by-case basis, their investment provisions are fundamentally quite similar to one 
another; virtually all provide “prompt, adequate, and effective” compensation for 
expropriation and dispute settlement through arbitration.184  

 

2 States’ Dynamic Inconsistency Problem  

As described above,185 complex exchanges such as overseas investment arrangements, 
depend on contracts - supported by contract law - to overcome the dynamic 
inconsistency problem and ensure the parties will be obliged to keep their promises.  
Sovereign states, however, are unable to credibly bind themselves to contracts based on 
their domestic law, even when they want to do so in order to attract FDI to fund their 
development needs.  This is because states always have the power to change the rules at 
a later time and deprive investors of the full value of their bargain.   

 

The essence of states’ dynamic inconsistency problem was noted by the arbitrator in 
Texaco v. Libya when he observed that: 186

 
                                                 
178 See ICSID’s website, http://www.worldbank.org/icsid/index.html (at 28 February 2006). 
179 Antonio R. Parra, "ICSID and Bilateral Investment Treaties," (2000) News from ICSID 17, No. 1, p. 
7. 
180 See UNCTAD’s website, fn 94. 
181 See ICSID’s website, fn 178. 
182 A comprehensive list of RTAs is available at the WTO’s website:  
http://www.wto.org/english/tratop_e/region_e/region_e.htm (at 28 February 2006). 
183 See UNCTAD’s website, fn 94. 
184Additional standard terms include repatriation of profits, national treatment requirements, and most 
favored nation provisions.  Guzman, "Why LDCs Sign BITs," p. 654. 
185 See Section IV.A.3, on page 26. 
186 Texaco v. Libya, at 25. 
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. . . the exercise by a State of its right to nationalize [would place] that State 
on a level outside of and superior to the contract . . . an “act of government” 
. . . beyond the scope of any judicial redress . . .  

 

This inability to credibly commit to the terms of a deal poses a potentially significant 
barrier state’s ability to attract FDI.  Since investors are aware that the host-state has 
the power to change the rules at a later date, they may be unwilling to assume, or will 
seek a high premium for assuming, the risks posed by investing under such 
circumstances.   

 

Since foreign investors are unable to rely on domestic law in contracting with host-
states, they must look to international law for protection.  However, the public 
international law which has evolved since Westphalia only addresses state-to-state 
matters; in the context of public international law, ‘pacta sunt servanda’ applies to 
treaties, not contracts between states and private parties.  Accordingly, international 
public law does not provide clear assistance to private parties trying to enforce 
contracts against states; in fact, the majority view is that a sovereign state’s breach of 
contract, in itself, does not violate international law.187   

 

Since public international law provides little or no comfort to investors that their 
contracts with states will be enforceable, the investor protections afforded by 
customary international law were needed to fill the gap.  As described above,188 
however, recurrent challenges have rendered the Hull Rule unfit for the task.  

 

3 The Bridge Built O  BITs f

                                                

BITs solve states’ dynamic inconsistency problem by providing a bridge between the 
realms of public international law and contract law.  As treaties, BITs are state-to-state 
agreements; investment contracts between a party signatory to BIT, that is, a state (or 
its citizens), are fully enforceable under international public law.  Accordingly, by 
enabling states to credibly bind themselves to investment agreements, BITs provide 
investors and host-states a means to avail themselves of the third normative framework 
- the ability to rely on enforceable contract terms. 

 

 
187 Maniruzzaman, "International Development Law," p. 19, citing numerous references for the 
proposition. 
188 See Section V.B.1 on page 40. 
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D Improving Investment Arbitration:  ICSID 

The advantages of ICA189 - including its provision of a neutral forum and impartial, 
delocalised adjudicator - have long made it the preferred method for resolving 
international commercial disputes.  For similar reasons, the attractions of arbitration 
for settling international investment disputes have been recognised at least since the 
arbitral commissions established under the Jay Treaty in 1794190 to address the claims of 
British merchants and creditors who had experienced difficulty obtaining justice in 
American state courts.191   

 

With the rise of BITs, however, investment arbitration took on new importance; 
although many arbitral institutions already existed, the majority were established for 
private contract disputes and were ill-suited to deal with the political and diplomatic 
dimensions of state-state and mixed (that is, private party v. state) arbitrations.  In 
addition, capital-importing states were concerned that existing arbitral institutions were 
biased in favour of capital exporters.  In an attempt to provide a better, depoliticised 
alterative, the Executive Directors of the World Bank proposed the Convention on the 
Settlement of Investment Disputes between States and Nationals of Other States,192 
better known as the ICSID Convention, which came into force on 14 October 1966.  
The ICSID Convention created the International Centre for Settlement of Investment 
Disputes (“ICSID”) as an autonomous organisation within the World Bank Group.   

 

To date, the ICSID Convention has been signed by 155 countries, and advance 
governmental consents submitting investment disputes to ICSID arbitration can also 
be found in about twenty investment laws and over 900 BITs.193  Arbitration under the 
auspices of ICSID is also a primary dispute resolution mechanism under a number of 
RTAs, including NAFTA. 

 

ICSID does not actually engage in arbitration itself, but instead provides a range of 
administrative functions to assist arbitrators appointed by parties who are eligible to 
avail themselves of ICSID’s arbitration facilities.  Such parties include member states, 
investors who qualify as nationals of member states, and non-member states and their 
nationals who are involved in disputes with member states or their nationals, as the case 

                                                 

I

189 Discussed in Section IV.D.2.b, on page 35. 
190 Named for John Jay, U.S. Chief Justice, who negotiated the treaty for the American side.  Barton 
Legum, "Federalism, NAFTA Chapter 11 and the Jay Treaty of 1794," (2001) 18 News from ICS D, No. 
1, p. 6, available at ICSID’s website, see fn 178. 
191 Ibid. 
192 575 UNTS 159, reproduced at (1965) 4 I.L.M. 534. 
193 See ICSID’s website, fn 178. 
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may be.194  Arbitration through ICSID facilities is voluntary, but once parties have 
consented they may not unilaterally withdraw.  Pursuant to the ICSID Convention, all 
member states have agreed to recognise and enforce awards issued pursuant to ICSID 
arbitration proceedings, even if they are not parties to the dispute.195   

The ICSID Convention was drafted to balance the interests of both private investors 
and host-states, and its success in achieving this aim has been generally recognised and 
greeted with approval by all sides.196  The increased reliance of disputants on ICISD 
arbitration is also evidence that it is meeting the needs of its constituents.  During its 
first ten years in existence, only 6 cases had been registered with ICSID; during the 
next decade, there were a total of 15.197  During its fiscal year 2005, however, 25 new 
cases had been registered with ICSID, 103 cases were either pending or had been 
concluded in the course of the year, and a cumulative total of 184 cases had been 
registered in the 39 years since ICSID’s inception.198  This explosion in ICSID 
arbitrations has occurred even as the number of alternative arbitral institutions has 
grown both in quantity and quality, since increased FDI flows have created a steadily 
growing demand for investment arbitration around the world. 

 

The significance of ICSID arbitrations cannot be overstated.199  Like other arbitral 
institutions, it provides a delocalised forum for addressing investment disputes arising 
from either host-state or investor conduct, and its awards are contributing to the 
interpretation and clarification of a significant body of international investment law.  
ICSID, however, as part of the World Bank, is better situated than other arbitral 
tribunals to give clear direction to the development of the law governing foreign 
investment in a manner which is sensitive to the concerns of host-states, since fostering 
economic development is a primary concern of ICSID.200  As evidence of its success in 
this regard, a review of precedents involving Latin American countries, which were 
particularly reluctant to sign the ICSID Convention, concluded that ICSID has 

                                                 

t

t i t s

194 ICSID arbitration was made available for disputes between member states/nationals and non-member 
states/nationals by the Additional Facility Rules, promulgated in 1978.  The Additional Facility Rules, 
for example, enable NAFTA disputes involving a U.S. party to be arbitrated through ICSID, even 
though neither Canada nor Mexico are members of the ICSID Convention.      
195 ICSID Convention, Chapter IV, Section 6, Article 54. 
196 Aron Broches, Selected Essays: World Bank, ICSID, and Other Subjects of Public and Private 
Interna ional Law (Dordrecht; Boston: M. Nijhoff, 1995), pp. 197, citing a number of references. 
197 Kathigamar V.S.K. Nathan, "The Role of the International Centre for Settlement of Investment 
Disputes in the Development of Rules of International Economic Law," (1999) 2(3) International 
Arbitration Law Review 90-96, p. 91. 
198 ICSID Annual Report 2005, p. 5, available at ICSID’s website, fn 178. 
199 Susan L. Karamanian, "Overstating the 'Americanization' of International Arbitration:  Lessons from 
ICSID," (2003) 19 Ohio S ate Journal on D spu e Re olution 5-34, p. 9.   
200 Nathan, "The Role of ICSID," p. 96. 
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established a flexible framework for interpreting international investment law and is 
able to find balanced settlements to the disputes before its tribunals.201  

 

E The End Of An Era? 

In 1990, the value of goods and services traded between China and India was US$50 
million; by 2004, Sino-Indian trade had swollen to US$13.6 billion and China had 
surpassed the U.S. as India’s biggest source of imports.  According to one observer, this 
turn of events signalled “the end to 600 years of Western dominance of global 
commerce.”202  This dramatic turn of events has been brought about, in part, by the 
surge of FDI which was made possible by the nexus between international and 
commercial law provided by BITs.  Consequently, this has resulted in a transmission of 
commercial law values - fostering cooperative exchange and a level playing field for all 
market participants - into the narrative of international law.  But what can we anticipate 
about the legal narrative that will emerge from this transfusion? 

 

1 Sharing Sounds Like A Good Idea.  You Go First. 

The goals of international development - improving LDCs’ economic situation  and, in 
turn, improving overall global security and cooperation - are common to both the 
NIEO and the Washington Consensus, although their preferred methods for achieving 
these goals are radically different.  The NIEO’s failure, however, can be traced to a 
variety of problems, both political203 and normative.   

 

While the political problems that helped doom the NIEO make interesting history, it is 
the normative problems that are relevant to the present discussion.  This is because the 
normative problems stemmed directly from the NIEO’s prescriptions calling for non-
reciprocal preferential treatment and direct redistribution of wealth; in a word, they 
required sharing.204  Unfortunately, history and experience have demonstrated that 
humanity’s ability to engage in such cooperative behaviour, while necessary, is 
constantly at risk of being undermined by self-interest.  To succeed, cooperative norms 
must work with, not against, our primary motivations.     

  

                                                 
201 Raul Emilio Vinuesa, "Bilateral Investment Treaties and the Settlement of Investment Disputes under 
ICSID:  The Latin American Experience," (2002) 8 NAFTA:  Law and Business Review of the Americas 
501-34, p. 534. 
202 Clyde Prestowitz, a trade adviser to the Reagan Administration.  Rajat Bhattacharya (Reuters), "Trade 
Gods Smile on China Idols," The New Zealand Herald, 7 September 2005.  
203 Shalakany, "Arbitration and the Third World," p. 419, citing Thomas Franck, “Lessons of the Failure 
of the NIEO,” (1986) Proc. 15th Ann. Conf. Can. Council On Int’l L.  
204 For a more detailed analysis, see Horn, "Normative Problems of NIEO." 
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2 Don’t Fight Human Nature 

As described above,205 markets provide a collaborative method to meet human needs.  
As a social mechanism, markets require people to engage in a good deal of cooperative 
behaviour.  Unlike sharing, however, which depends to some extent on lesser 
motivations such as altruism, compassion, or guilt, the cooperative behaviour required 
for market-based exchange is motivated by self-interest.  A market-based order is 
designed to work with this reality; systems of social order which do not give self-
interest ‘pride of place’ risk being, at best, unsustainable.206  At worst, non-market-
based systems provide irresistible opportunities for dual intentionality, corruption, and 
tyranny. 

 

3 A Level Playing Field – Are We There Yet? 

For markets to thrive, market participants must be able to enter and rely on contracts; 
this requires, in turn, the presence of all three frameworks of contractual norms:  
goodwill, reciprocity, and the parties’ ability to count on their contracts’ enforceability.  
Reliable and efficient enforceability requires contract law that promotes a reasonably 
level playing field for all parties.  Since the first BIT was entered and the Washington 
Consensus gained currency, FDI flows have ballooned and even the least developed 
countries have seen their share of the international economic pie increase.  Whether or 
not this increased investment results in the kind of development desired, it is clearly 
taking place against a backdrop of increasingly internationally-harmonised domestic 
contract laws and well-regarded international contract principles.  Moreover, when 
disputes arise, more often than not they are adjudicated in respected and delocalised 
arbitration tribunals, such as those provided under the auspices of ICSID.    

 

4 What’s Happening Here?  Ask That Blind Lady With The Scale  

When conflicting claims arise, the essence of justice has been described as the “balanced 
settlement” of those claims, that is, a resolution which weighs the parties’ conflicting 
interests, giving them each a fair chance to be heard in an impartial process, the results 
of which will be honoured.207  Traditional ICA, and ICSID arbitration in particular, 
seems reasonably well-poised to provide such balanced settlements; in fact, objections 
against arbitration from capital-importing countries, quite common until the end of the 
1980s, have largely disappeared.208  One commentator has even declared arbitration 

                                                 
205 See Section II.C, on page 7. 
206 This has been demonstrated recently by the economic challenges facing Europe’s social democracies, 
not to mention the collapse of communist regimes which began in the late 1980s.   
207 Albin, Justice and Fairness in International Negotiation, pp. 15-19. 
208 Shalakany, "Arbitration and the Third World," p. 420. 
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substantially free of both institutional and doctrinal bias which would favour capital-
exporting countries, stating that209  

 

Both the institution [of arbitration] and the doctrines are indeterminate enough to assist 
either party interchangeably. 

 

5 A Fair And Balanced Record 

A brief review of recent ICSID awards confirms that, while many cases have been 
decided against host-states, a fair number have also been decided in their favour, on 
both jurisdictional grounds210 as well as on the merits.211  In other cases, awards 
nominally in favour of the claimant have granted substantially less compensation than 
the investor was seeking.212  More important than a raw scorecard, however, is the sense 
that ICSID arbitrators’ are clearly striving for an essential fairness in crafting awards.    

 

For example, the lack of institutional or doctrinal bias favouring investors was 
illustrated recently by the award in Waste Management, Inc. v. United Mexican 
States.213  The tribunal in Waste Management found that even though the host-state, 
Mexico, had failed to make payments due under a contract with the investor, its breach 
did not rise to the level of expropriation required by NAFTA.214  Significantly, the 
Tribunal held that there was necessarily a distinction between contractual non-
performance and expropriation, or else “the distinction between contractual claims and 
treaty claims disappears.”215  The Tribunal went on to state unequivocally: 216

 

. . . it is one thing to expropriate a right under a contract and another to fail to comply with the 
contract.  Non-compliance by a government with contractual obligations is not the same thing as, 
or equivalent or tantamount to, an expropriation.    
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209 Ibid., p. 424; but see footnote references in Section V.F.2, on page 50. 
210 E.g., Mihaly Interna onal Corporation v. Democ atic Socialist Republic of Sri Lanka (2002) ICSID 
Case No. ARB/00/2. 
211 E.g., Olguín v. Republic of Paraguay (2001) ICSID Case No. ARB/98/5, which found that although 
Paraguay’s legal and financial systems had “shortcomings,” there was no expropriation of the claimant’s 
deposit when a domestic bank failed.   
212 E.g., Compaña del Desarrollo de Santa E ena  S.A. v. The Repub ic of Cos a R ca, (2000) ICSIC Case 
No. ARB/96/1, in which the claimant was awarded only 25% of the damages claimed. 
213 (2004) Case No. ARB(AF)/00/3), 43 I.L.M. 967, involving claims under NAFTA; this case was heard 
pursuant to ICSID’s Additional Facility Rules.   
214 NAFTA Article 1110 includes direct and indirect expropriation, as well as any “measure tantamount 
to nationalization,” sometimes referred to as ‘creeping expropriation.’  
215 Waste Management, at 1001. 
216 Ibid., at 1002. 

 48



GLOBALIZATION, INTERNATIONAL LAW AND COMMERCIAL LAW 

The parties in Waste Management had entered the contract under dispute shortly 
before Mexico’s peso crisis in the mid-1990s; however, the Tribunal did not excuse 
Mexico’s breach on that basis.  Instead, it found that the investor’s loss was due to 
business failure, precipitated by the country’s economic meltdown, but also resulting 
from unsustainable assumptions in the investor’s business plan and its failure to bargain 
for better contractual protections with a Mexican guarantee agency.  The balanced 
settlement of claims in the Waste Management award gives some credence to one 
commentator’s claim that ICSID decisions have effectively resolved the debate between 
investors’ interest in pacta sun  servanda and host-states’ interest in rebus sic 
stantibus,

t

                                                

217

 

F The Players May Change, But The Song Remains The Same 

The internationalisation or harmonisation of domestic contract laws, combined with 
the development of a delocalised and generally impartial dispute resolution forum, 
should result in levelling the playing field for LDC host-states.  Moreover, in view of 
the high stakes being wagered on successful international development, not to mention 
the clear self-interest of economically stronger, capital-exporting nations in nurturing 
an equitable - and presumably more secure - international environment, one might 
reasonably expect to see dramatic improvements in the economic-legal position of 
LDCs.  Unfortunately, once again, the force of narrow self-interest - greed - has 
trumped fear and is undermining efforts to promote cooperation.       

        

1 Blowback 

Several investment disputes under NAFTA have demonstrated the extent of arbitral 
impartiality, to the chagrin of traditional capital-exporting states.218  These cases have 
given rise to filings against host-states – notably, the U.S. - which are unaccustomed to 
being on the receiving end of investor claims.  As a result, protests by environmental 
and social advocates have helped to focus media attention on the contradictions 
between investment protection, on the one hand, and sovereignty issues, on the other.  
In the process of “changing hats from a capital exporter’s fedora to a host-state’s 
sombrero,” these countries have become newly sensitised to traditional host-state 
arguments for upholding sovereign rights over investor protections.219  The result has 

 

r .

217 Nathan, "The Role of ICSID," p. 95.  
218 E.g., Methanex Corpo ation v  United States of America, In the Matter of An Arbitration under 
Chapter 11 of the North American Free Trade Agreement and the UNICITRAL Arbitration Rules, 
Final Award of the Tribunal, August 7, 2005.  Ultimately, however, the award was granted in favour of 
the U.S.     
219 Guillermo Aguilar Alvarez and William W. Park, "The New Face of Investment Arbitration:  NAFTA 
Chapter 11," (2003) 28 Yale Journal of International Law 365-401, p. 393. 

 49



THE NEW ZEALAND POSTGRADUATE LAW E-JOURNAL (NZPGLEJ) - ISSUE 3 

been ironic, if predictable, with public outrage in the U.S. spurring legislation which 
echoes the Calvo doctrine.220          

 

This retreat from the U.S.’s traditionally unwavering support of binding arbitration to 
determine investor protections is unfortunate, especially in light of the influential role 
of American legal trends.  Furthermore, a failure to support procedural equality could 
also result in a backlash against U.S. commercial interests, and will, in the long run, 
inhibit international investment and, presumably, development.   

 

2 Disciplinary Bias 

A more troubling problem with international arbitration is the concern that it is infused 
with “disciplinary bias.”221  This is bias in the form of a disciplinary sensibility that 
skews arbitration’s:222

 

institutional application of international law doctrines toward a conservative set of ideological 
preferences founded on a deep and enduringly intuitive loyalty to a public/private distinction.   

 

In other words, arbitration fundamentally assumes that the distinction between ‘the 
public’ and ‘the private’ exists and harbours a fundamental conviction that this 
distinction is apolitical.223   

 
As Shalakany points out, this bias corresponds to the essentially apolitical stance of 
neoliberalism.  The result in each case is an institutional hostility towards public or 
political ‘interference’ in what each views as private law relations.  This has particularly 
consequential results in international investment arbitration when, for example, the 
state’s sovereign right to protect its population’s health is at stake.  For similar reasons, 
disciplinary bias may also make arbitration an inappropriate forum for disputes arising 
from foreign private investment in public infrastructure projects.224

 
                                                 
220 The preamble to the Trade Act of 2002 defines U.S. trade negotiating objectives to include making 
sure that foreign investors receive no “greater substantive rights with respect to investment protections” 
than domestic investors.  Ibid., p. 386, citing Pub. L. No. 107-210, §2102(b)(3), 116 Stat. 933, 995 
(2002).  
221 Shalakany, "Arbitration and the Third World," p. 424, Dinesh D. Banani, "International Arbitration 
and Project Finance in Developing Countries:  Blurring the Public/Private Distinction," (2003) 26 
Boston College International and Comparative Law Review 355-84, pp. 368-69. 
222 Shalakany, "Arbitration and the Third World," p. 424. 
223 A notion thoroughly debunked by the American legal realist movement almost 100 years ago.  William 
W. Fisher, Morton J. Horwitz, and Thomas Reed, American Legal Realism (New York: Oxford 
University Press, 1993), Chapter 4, “The Critique of the Public/Private Distinction,” pp. 98-129. 
224 Banani, "International Arbitration and Project Finance in Developing Countries.”   
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3 The Worst BIT 

While BITs have provided a solution to capital-importing countries’ dynamic 
inconsistency problem, they have done so by sparking a dismal competition among 
them.225  LDCs attract foreign investment flows by competing to offer the best deal - 
the most investor protection and the least sovereign interference - to investors.   

 

This leaves capital-importing countries facing a classic ‘prisoner’s dilemma’ scenario.  If 
they could unite and act collectively, these resource-rich, but capital-poor countries 
could demand that their sovereign rights be respected as superior to investor’s contract 
rights.  Although investment would be inhibited, such that fewer transactions would 
take place, game theory indicates that LDCs would capture a greater share of the 
benefits available from each transaction.  A defector that failed to hew the party line, 
however, would reap the benefits of negotiating in an uncompetitive market.   

 

Since the level of cooperation required to successfully demand NIEO-type principles 
would be very difficult, if not impossible, to maintain, it is unsurprising that the effort 
failed.  Likewise, the growth of BITs - negotiated individually at the same time LDCs 
were fighting jointly for the NIEO - is entirely predictable.   

 

The real tragedy, however, is that by encouraging LDCs to bargain away ever more of 
their autonomy for less in return and by requiring host-states to pay compensation for 
acts deemed “creeping expropriation,”226 BITs actually put developing countries in a 
worse position than they were in before the Hull Rule’s demise.  But the lure of 
potential gains from individual bargaining is strong enough that the continued 
proliferation of BITs and RTAs, and the race to the bottom that they imply, is likely to 
continue.   

 

4 Distributive Justice 

Finally, concerns about the incompatibility of sovereignty and investor protection and 
are of a piece with many of the objections voiced in the protests against globalisation 
more generally.  The economic arguments in favour of policies which privilege efficient 
wealth creation over virtually all other values are controversial, at best.  However, even 
if one accepts neoliberalism’s claim that ‘there is no other way’ to bring about 
international development, a first order problem of distributive justice remains.  
Developed countries became wealthy largely by abusing the people and exploiting the 

                                                 
225 The observations in this subsection are a simplification of the problem and analysis described at length 
in Guzman, "Why LDCs Sign BITs." 
226 A category which didn’t exist under the Hull Rule. 
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resources of LDCs.  Neoliberal globalisation does nothing to address this, just as it is 
unconcerned about issues of distributive justice in domestic economies. 

 

VI CONCLUSION:  A GLASS HALF FULL REMAINS,                     
STUBBORNLY, HALF EMPTY 

 

Macneil has observed that, as a result of our essential individuality and necessarily social 
natures, “humans are – cannot otherwise be – inconsistently selfish and socially 
committed at the same time.”227  He took it as evidence that there is something 
fundamentally irrational at the core of human nature, but also noted that: 228

 

Exchange, with its combination of discrete and relational elements, is the institution 
which can express this schizophrenia, whereas the extreme individualism of neo-
classical economics and the extreme communalism of command economics both 
extinguish it (though each in a different way).   

 

Exchange, in the form of global market transactions and the commercial law principles 
which support them, is fundamentally a social institution.  As such, it must be guided 
by norms; out of our own self-interest these should promote cooperation, fairness, and 
justice.  Self-interest certainly justifies an international legal regime which would help 
to ensure a level playing field for all market participants.   

 

Globalisation, however, reflects humanity’s fundamental irrationality.  The global 
economy today is dominated by a proliferation of market-oriented rules and policies 
which coordinate international exchange on a remarkable scale, bringing new hopes of 
prosperity to billions of people.  Yet income disparities are increasing towards the 
obscene, ensuring concentrations of power in the hands of a few and the corresponding 
push back - often violent - by those who refuse to accept their subordinate position.  
The irrationality at the core of human nature expresses itself as an abiding failure to 
appreciate our fundamental and necessary interconnectedness.  Unfortunately, we can 
expect this abiding failure to continue to inform the narrative of international law as 
long as humanity’s tragic flaw remains. 
 

                                                 
227 Campbell, "Ian Macneil and RTC," p. 52, citing Ian Macneil, "Exchange Revisited:  Individual Utility 
and Social Solidarity," (1986) 96 Ethics 567-93. 
228 Campbell, "Ian Macneil and RTC," p. 52. 
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