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ABSTRACT: The principle of proportionality is a criterion of legality used to guide and constrain 
administrative action in European law. The principle requires that measures taken to achieve a specified 
objective must be proportional, that is, suitable and necessary for the attainment of that objective. This 
article explores the principle of proportionality in the European Community1 and its current status in the 
United Kingdom. The paper also looks briefly at the extent of its more limited appearance in New 
Zealand law and considers the prospects for its future development and application in the context of the 
constitutional and legal systems of the United Kingdom and New Zealand. 

 
 

I  INTRODUCTION 

The language of proportionality is everywhere. Speaking at the Second World Bar 
Conference held in Cape Town in April 2004, Justice Arthur Chaskalson, then Chief 
Justice of South Africa, warned of the need to protect civil rights in the face of current 
challenges to democracy.2

There is no part of the world that is immune from terrorism, or from the evils of organized 
crime. The response should, however, be proportional to the danger involved and carefully 
tailored to address it. 

From its earliest origins in criminal justice theory and more recent development in the 
field of constitutional and public law in Europe, a juridical principle of proportionality 
now flourishes across a broad spectrum of legal systems and strains to expand further in 
the previously foreign territory of common law jurisdictions. Linked closely to the rise 
of human rights theory, it finds its maximum reach in states with a written constitution 
and purposive approach to law and administration. Its introduction has, however, 
brought tensions within common law systems such as the United Kingdom where the 
future scope of its application is uncertain. 

In the preface to his book, Legitimate Expecta ions and Proportionality in 
Administrative Law,

t

                                                

3 Robert Thomas concludes that the reason why the principle of 

 
* This is an edited version of a paper submitted in fulfillment of the requirements of the LLM Degree, 
University of Auckland, 2004. Amanda Brown is a New Zealand barrister and solicitor. 
 1The term “European Community” (EC) is used to describe the community established in 1957 by the 
Treaty of Rome (ECT) as the European Economic Community, renamed the European Community 
after the Treaty on European Union (EUT) in 1992. All references to treaty articles are to the original 
numbers; renumbered articles post-Treaty of Amsterdam appear in brackets. 
2 Auckland District Law Society Law News (Issue No 16, 7 May, 2004) 8. 
3 (Hart Publishing, Oxford, 2000). 
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proportionality (and that of legitimate expectations) presented such difficulties for 
English law 

did not stem from the innate nature of the principles themselves. Rather, the problems … were 
intimately connected with the different cultural approaches to the appropriate place and role of 
law in the modern state between England and the Continent. 

According to Thomas, any reconciliation of the principle of proportionality in English 
law would require a reconsideration of the “basic conception of administrative legality” 
and the “appropriate role of law in government.” 

 

II. THE IMPORTANCE OF CONTEXT 

The idea of proportionality has many different forms and applications. At its most 
general, proportionality is a notion in everyday use which describes the comparative 
relationship of two or more things to each other and the appropriateness (or not) of 
that relationship. The New Shorter Oxford Dictionary defines “proportionality” as 
“the quality, character, or fact of being proportional” and “proportional” as “in due 
proportion; related in terms of proportion to something; corresponding in degree, size, 
amount etc; comparable.” 

In some legal systems, the concept of proportionality has also been elevated to a legal 
principle or doctrine acquiring a more specific construct and form. It is, however, an 
extremely fluid and versatile notion, accommodating varying applications in a wide 
variety of contexts. The implicitly contextual character of proportionality necessitates 
explicit discussion of the constitutional, administrative and legal frameworks and 
cultures in which it has flourished. Conclusions as to its place in any given legal 
landscape must reflect a thorough appreciation of all the factors at work. 

A) LAW IS A WAY OF THINKING 

A legal system is not just a set of rules (or even principles), but is a set of traditions and practices 
which shape and sustain an attitude to law and its role in society.4

Legrand refers to this as “mentalité” or a difference in world view. In particular, he 
notes a “primordial cleavage” between civil and common law systems demonstrated in 
legal reasoning, the importance of systematization, the character of rules, the role of 
facts, the meaning of rights and the relationship of present law to the past.5 Zweigert 
and Kötz identify certain features as central to the distinctiveness of a legal family 

                                                 

i

4 J Bell “Mechanisms for Cross-Fertilisation of Administrative Law in Europe” in J Beatson and T 
Tridimas (eds) New D rections in European Public Law (Hart Publishing, Oxford, 1998) 147, 167. 
5 P Legrand “European Legal Systems are not Converging” (1996) 45 ICLQ 52. 
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including history, style of legal thought, ideology, sources and legal concepts.6 In other 
words, law is a way of thinking.7

Within this general distinctiveness in different legal cultures, administrative law is even 
more nationally specific than private law as a result of the different configurations of 
government and state traditions developed in the medieval period and particularly, the 
19th century.8 In the 1968 edition of his work, Judicial Review of Administrative Action, 
S A de Smith colourfully compares English administrative law with continental 
approaches. 9

In place of integrated coherence we have an asymmetrical hotchpotch, developed pragmatically 
by legislation and judicial decisions in particular contexts, blending fitfully with private law and 
magisterial law, alternately blurred and jagged in its outlines still partly secreted in the interstices 
of medieval forms of action. 

De Smith notes that “conservative insularity” inhibited serious inquiry into comparative 
experience.10

The British Constitution- a constitution which had evolved empirically over the centuries, owing 
next to nothing to the example of foreign countries, embodying no general guarantee of 
individual rights and characterized above all by the sovereignty of Parliament- stood resolutely 
unique. 

Since that time, the process of internationalization through the transnational influence 
of international institutions and treaties has resulted in a high degree of cross-
fertilization of law. Yet significant differences in systems of administrative law remain. 
These differences critically influence the potential operation of the principle of 
proportionality within those systems.  

B) ADMINISTRATIVE LAW SYSTEMS 

1. Europe11  

Continental thinking traditionally recognizes the state as a distinct legal entity. The 
administration is the institution which realizes the purposes of the state through a 
systematic and rational body of law regulating the exercise of state power. The rule 

                                                 
r r6 K Zweigert and H Kötz, An Int oduction to Compa ative Law (2 ed, tr T Weir, Oxford Clarendon 

Press, 1987), 69. 
7 Bell, n 4, 154. 
8 Ibid 149, 167. 
9 (2 ed, Stevens & Sons, London) 4. 
10 Ibid. 
11 The comments in this section are necessarily limited to general features of continental systems which 
are, themselves, considerable diverse; particular reliance on German and French administrative law is 
warranted by the strong influence of those systems on the development of an EC administrative law. 
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governing this law is the principle of the purpose pursued which sets a purposive 
approach to judicial review.12   

According to this perspective, the inequality between private citizens and the state 
resulting from the state’s power to perform unique tasks requires supervision through a 
distinct body of substantive public law which is applied by specialist administrative 
courts. Their role is to reconcile the requirements of the general interest with the 
legitimate interests of the individual by advising the administration on its course of 
action.13

The underlying purpose of judicial control of the administration is to recognize the different 
needs of the state and the individual and to balance them accordingly. The purpose of this 
balancing test is to ensure that in the exercise of its powers the state does not act arbitrarily 
towards individuals. 

The most important feature of administrative law is, accordingly, its sensitivity: 
connections between state actions and private interests are examined in terms of their 
intensity, extent and depth, and their rationality determined.14 The principle of 
proportionality in particular is used to ensure this sensitivity in public administration.15

While continental administrative law recognizes that the administrative court ought not 
to substitute its own decision for that of the administrative decision-maker, the 
approach to review often allows a greater level of scrutiny than the classical English 
model. Critically, on review, the administration is required to provide serious and 
cogent justification for its decisions.  

2. United Kingdom    

In contrast, traditional English theory does not have a clear legal conception of the 
modern state which explains the exercise of public power. The state does not exist as a 
separate legal entity. Parliament is sovereign and the rule of law is understood as 
requiring that everyone, whether private individual or public body, is subject to the 
ordinary law of the land. Law is an art, not a science, the product of the “immemorial 
custom and accumulated wisdom of judicial experience”.16 Rather than rational and 
systematic, legal reasoning has tended to be discretionary, the culture of the common-
law “anti-rationalist”.17

Law is primarily viewed as a means to control the exercise of public power rather than 
as a means to facilitate or structure administrative action. The traditional role of judges 
                                                 

 

12 Thomas, n 3, 12-13. 
13 Ibid 13. 
14 E Schmidt-Aßmann “Basic Principles of German Administrative Law” (1993) 35 Journal of the Indian 
Law Institute 65, 69.
15 Thomas, n 3, 16. 
16 Ibid 4. 
17 Ibid 6. 
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on review has been to enforce Parliament’s intention supplemented by their customary 
wisdom as guardians of the common law.18 The model of review is based on private law 
and emphasizes judicial constraint by limiting review to grounds of ultra vires, 
procedural unfairness and unreasonableness. The Wedne bury cases

                                                

19 famously set the 
threshold for decisions which might be invalidated for unreasonableness; only a 
decision “so unreasonable that no reasonable authority could ever have come to it” 
could be set aside on this ground.20 In similar terms, in the GPHQ case,21 Lord 
Diplock summarized the grounds of review as illegality, procedural unfairness and 
irrationality where irrationality would mean22

a decision which is so outrageous in its defiance of logic or of accepted moral standards that no 
sensible person who had applied his mind to the question to be decided could have arrived at it. 

In other words, where the decision-maker has acted within the scope of his/her 
statutory powers and followed appropriate processes, the courts have said they will 
only intervene in decisions of extreme irrationality or unreasonableness. In practice, the 
courts have been willing to engage in a heightened scrutiny of decisions impacting 
certain areas such as fundamental rights while maintaining the strict Wednesbury 
threshold in areas of economic and political policy-making which are considered more 
properly subject to the democratic controls of parliament.  

The classical model of judicial review has been the subject of extensive criticism, in 
particular, that the language of Wednesbury is confusing, tautologous and unhelpful as 
a practical guide, the test is overly discretionary and does not provide a transparent 
reasoned basis for review and because the test is unrealistic, it is applied as a variable 
standard contributing even greater uncertainty in the law. 23 Others believe that the 
Wednesbury formulation provides a model which effectively and properly limits the 
supervisory role of the court and ensures the courts do not engage in substantive 
review. 

While Wednesbury has provided the dominant approach, it is now under challenge 
from a more rationalistic and liberal-oriented conception of public law driven 
particularly by the new “rights-based review” following the enactment of human rights 
legislation implementing the European Convention on Human Rights. 

 

i

r

18 Ibid 9. 
19 Associated Provinc al Picture Houses Limited v Wednesbury Corporation [1948] 1 KB 223 (CA). 
20 Ibid 229-230. 
21 Council of Civil Service Unions v Ministe  for the Civil Service [1985] A.C. 374 (HL). 
22 Ibid 410-411. 
23 See, eg, J Jowell “Beyond Wednesbury: Substantive Principles of Administrative Law” (1987) PL 368, 
371-372 (“Beyond Wednesbury”). 
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3. European Community  

EC administrative law is a unique hybrid of different legal traditions specifically 
adapted for the purposes of the Community.24 Where written EC law lacks the 
necessary rule to resolve an issue, the European Court of Justice (ECJ) plays a creative 
judicial role in elaborating rules, drawing from the values and legal systems of the 
Member States and using comparative law as a method of evaluation in establishing 
general legal principles.25 Rather than defaulting to the lowest common standard among 
the body of Member States, the Court seeks the most “progressive” and “carefully 
considered” law having regard to the objects of the Treaty.26

The general principles of law have been developed to guide and control the Community 
administration in its dealings with individuals and traders in line with the traditional 
continental approach. ECJ jurisprudence, accordingly, has a fundamentally purposive 
orientation which incorporates a requirement of proportionality when reviewing the 
exercise of public power.  

One theoretical model which attempts to explain the general conception of law adopted 
in the EC draws a distinction between an enterprise association, founded on a common 
purpose or interest, and a civil association, in which members pursue individual 
interests within a framework of rules.27 According to this model, the UK is a type of 
civil association in which Acts of Parliament generally lack a purpose statement, the 
courts are the custodians of law and administrators have wide discretionary powers. In 
contrast, the EC is viewed as an enterprise association where the treaties entrench the 
values of economic liberalism at a constitutional level, the ECJ guards the treaties by 
promoting the integrationist purposes of the EC and there are purpose-driven 
regulations and rules.28 Although an idealization, this analysis may provide a helpful 
illustration of the different roles of law in the EC and UK which in turn constrain and 
inform the scope and operation of the proportionality principle within those 
jurisdictions.29  

                                                 

t t

r  

24 Jürgen Schwarze European Administrative Law (Sweet & Maxwell, Office for Official Publications of 
the European Communities, 1992) citing C Harlow “European Administrative Law and the Global 
Challenge”, in PP Craig and G de Burca The Evolution of EU Law (Clarendon Press, Oxford, 1999) 261. 
25 Ibid 7. 
26 Thomas, n 3, 11 citing, eg, Koninklijke Nederlandsche Hoogovens en Staalfabrieken NV v High 
Authori y of the European Coal and Steel Communi y C-14/61 [1962] ECR 253, 283-4 of A-G 
Lagrange’s opinion. 
27 Thomas, n 3, 20-21 citing M Oakeshott On Human Conduct (Clarendon Press, Oxford, 1975) Part II, 
“On the Civil Condition” and M Oakeshott “The Rule of Law” in M Oakeshott On Histo y and other
essays (Blackwell, Oxford, 1983) 119. 
28 Ibid 20. 
29 Ibid 21. 
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III. PROPORTIONALITY IN THE EUROPEAN COMMUNITY 

A) ORIGINS OF PROPORTIONALITY 

Two schools of thought have shaped the development of the concept of proportionality 
in modern European law,  the principles of retributive justice and the notion of the 
liberal state in which the state should confine itself to the achievement of objectives 
which are limited or capable of limitation. Liberal theory holds that law must serve a 
useful purpose, that is, be geared to the objective it seeks to achieve and must 
consequently form part of a quantifiable causal relationship between the ends and the 
means aimed at achieving a desired result. 30  

The principle of proportionality has a particularly strong place in German law which 
has influenced significantly the development of the EC doctrine. Under the Basic Law 
(Grundgesetz) of 23 May 1949,31Germany is constituted as a federally structured, 
democratic state based on the rule of law and social justice.32 As a response to its 
historical crisis of legitimacy, German law reflects stringent control and scrutiny over 
administrative discretion.33 The “Rechtsstaatsprinzip” assures each citizen of certain 
fundamental rights and freedoms from the state, any limitations on which are restricted 
by the rule of law including the principle of proportionality.34 A “three-pronged 
approach” governs the application of the principle of proportionality: 35

• First, a state measure must be suitable for the purpose of facilitating or achieving 
the pursued objective; 

• Second, the suitable measure must also be necessary, in the sense that the 
authority concerned has no other mechanism at its disposal which is less 
restrictive of freedom; 

• Finally, the measure may not be disproportionate to the restrictions which it 
involves (proportionality in the strict sense). 

According to the Federal Constitutional Court:36

The intervention must be suitable and necessary for the achievement of its objective. It may not 
impose excessive burdens on the individual concerned, and must consequently be reasonable in 
its effect on him. 

                                                 
30 Schwarze, n 24, 679. 
31 OJ III, No 100-1. 
32 Articles 20(1) and 28(1)(1); see Schwarze, n 24, 117. 
33 Thomas, n 3, 14. 
34 Walter van Gerven “The Effect of Proportionality on the Actions of Member States of the European 
Community: National Viewpoints from Continental Europe” in E Ellis (ed) (Hart Publishing limited, 
Oxford, 1999) 37, 44; see, in particular, authorities cited at n 39. 
35 Schwarze, n 24, 687. 
36 Volume 48, 420 
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In spite of its firmly established place in German law, there is widespread criticism of 
the principle, in particular, that it has been stretched beyond its acceptable limits.37

B) DEVELOPMENT OF PROPORTIONALITY IN THE EC 

The principle of proportionality has been described as “the most important general 
legal principle in Common Market law”,38 which is invoked by litigants more often than 
any other general principle of EC law.39  It was first adopted by the ECJ in 1956 to 
counter-balance the effects of market-regulation measures restricting economic 
freedom adopted under the European Coal and Steel Community treaty.40 Since the 
ECJ decision of Internationale Handelsgesellschaft in 1970,41 it has become “the 
overriding principle for the purpose of setting limits to Community law measures 
imposing burdens.”42  Nowadays, a significant body of case law regarding 
proportionality affects virtually every area of administrative action covered by EC law 
as well as EC legislation directly. As Advocate-General Jacobs has stated, “There are 
few areas of Community law, if any at all, where [the principle of proportionality] is 
not relevant.”43

Since the EUT, Article 3(b) of the ECT (Article 5) has given treaty expression to the 
principle of proportionality. 

Any action by the Community shall not go beyond what is necessary to achieve the objectives of 
this Treaty. 

More specific guidelines are now contained in the Protocol on Subsidiarity and 
Proportionality (annexed to the ECT at Amsterdam) and Protocol 2 to the Treaty 
establishing the Constitution for Europe (TCE).44  Broadly, the Protocol requires wide 
consultation, detailed statements justifying a proposal’s compliance with the 
proportionality requirement and that the Commission45

shall take account of the need for any burden, whether financial or administrative, falling upon 
the Union, national governments, regional or local authorities, economic operators and citizens, 
to be minimized and commensurate with the objective to be achieved. 

                                                 

r
s

s

37 Schwarze, n 24, 691. 
38 J Gündisch, “Allgemeine Rechtsgründsätze in der Rechtsprechung des Europäischen Geichtshof,” in 
Das Wirtschaftsrecht des Gemeinsamen Marktes in der aktuellen Rechtsentwicklung (1983) Baden-
Baden, pp 97 ff,108. 
39 Takis Tridimas “Proportionality in European Community Law: Searching for the Appropriate Standard 
of Scrutiny” in E Ellis (ed.) The Principle of Proportionality in the Laws of Europe 65, 66. 
40 Federation Charbonnie re Belgique v High Authority C- 8/55 [1954-6] ECR 292. 
41 Internationale Handelsgesell chaft v Einfuhr- und Vorratsstelle für Getreide und Futtermitte 
 C-11/70 [1979] ECR 1125. 
42 Schwarze, n 24, 677. 
43 Commi sion v Greece (FYROM Case) C-120/94 [1996] ECR 1513, 1533. 
44 2004/C310/01 OJ (16 December 2004). 
45 Protocol Articles 1, 2 and 4 EUT; Protocol 2 Article 5 TCE. 
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Also relevant is the European Convention on Human Rights (ECHR) concluded under 
the auspices of the Council of Europe to which EC member countries are parties. 
While the text of the ECHR and that of its additional Protocols does not expressly 
mention proportionality, the case law of the European Court of Human Rights 
(ECtHR) has recognized proportionality as one of the central principles governing the 
limitation of the rights and freedoms contained within those documents.46

C) MEANING AND APPLICATION  OF THE PROPORTIONALITY PRINCIPLE 

1. The content of the principle 

The principle of proportionality requires that a measure must be appropriate and 
necessary to achieve its objectives.47 This dual test of suitability and necessity requires 
an assessment of the relationship between the ends and means (whether the measure is 
suitable or reasonably likely to achieve its objectives) and a weighing of competing 
interests to determine whether the adverse consequences of the measure on legally 
protected interests are justified in view of the importance of the objective pursued.48

In EC law, it is not, however, a uniform test but a flexible principle used in different 
contexts to protect different interests and entails varying degrees of judicial scrutiny.49 
Schwarze calls it an “extremely variable instrument of review” whose “[a]dministration 
is problematic since it is applied in virtually every legal field and hardly seems 
measurable in strict terms.”50 Although the ECJ sometimes speaks of a three-part test 
along the lines of the German formula, the courts also variously refer to a two-part test 
or in some cases concentrate the discussion on one particular aspect of the concept 
only.51 Schwarze concludes that the subsidiary principles of suitability, necessity and 
proportionality in the strict sense do not operate in EC law in the same manner as in 
German law but are used simply to give expression to a general principle of 
proportionality.52

2. How proportionality is used 

Depending on the context, the Court will vary its approach to review both in the level 
of judicial scrutiny adopted as well as the precise scope or formulation of the 
proportionality principle applied. Thomas refers to the “[f]ramework of review” as 

                                                 

l

46J McBride “Proportionality and the European Convention on Human Rights” in E Ellis (ed) The 
Princip e of Proportionality in the Laws of Europe (Hart Publishing, Oxford, 1999), 23; Schwarze, n 24, 
704. 
47 Tridimas, n 39, 68. 
48 Ibid. 
49 Ibid 76. 
50 Schwarze, n 24, 864. 
51 See discussion on this point in van Gerven, n 34, 37. 
52 Schwarze, n 24, 855. 
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being “set at varying levels of intensity” in light of recognized contextual factors.53 
These contextual factors include: 

• The subject-matter and context of the legislation or measure;  

• The extent of the discretionary and policy-making powers concerned;  

• The type of interest served or restricted by the measure; and 

• The level at which the legislation or decision is adopted, in particular, whether 
at the EU or national level.  

In general, the courts undertake a less invasive standard of review giving greater 
deference to the decision-maker or legislator in the following situations:54

• Measures in the economic field and other areas of complex policy-making (for 
example, matters relating to the common agricultural policy where wide 
discretionary and political power has been conferred in the primary EC 
instruments. There the ECJ exercises “marginal review” intervening in the 
administrative measure only if it is “manifestly disproportionate” or there is 
“manifest error”);55 

• Generally, in reviewing the legality of Community measures and legislation 
(whereas greater scrutiny will be brought to bear in assessing the compatibility 
of national measures with EC requirements); 

• Where there is a lack of evidential or technical competence enabling the Court 
to conduct a closer review. 

Conversely, the principle of proportionality is applied more searchingly in assessing the 
appropriateness and necessity of measures which encroach on the basic Treaty rights of 
freedom of movement of goods, workers, establishment and services or other 
fundamental rights.56 It is also often applied to allow a review of penalties seen as 
excessive and disproportionate.57

                                                 

ti f
 t

r r

53 Thomas, n 3, 79. 
54 See, generally, Thomas, ibid 79ff; Van Gerven, n 34, 58ff; Francis G Jacobs “Recent Developments in 
the Principle of Proportionality in European Community Law” in E Ellis (ed) The Principle of 
Propor onality in the Laws o  Europe (Hart Publishing Limited, Oxford, 1999) 1, 3ff. 
55 R v Minister of Agricul ure Fisheries and Food, ex parte Fedesa C-331/88 [1990] ECR 4023. 
56 See, eg, Konsumentombudsmannen (KO) v Gourmet International Products AB Case C-405/98 
[2001] All ER 9EC 308 and Ve einigte Familiap ess Zeitungsverlags- und vertriebs GmbH v Heinrich 
Bauer Verlag C-368/95 [1997] ECR I-3689. 
57 See, eg, Buitoni v FORMA C-122/78 [1979] ECR 677 and Fa Man v IBAP C-181/84 [1985] ECR 2889 
(“Man Sugar”). 
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3. Some Examples 

Some examples may help to understand better how proportionality works outside the 
more familiar context of international human rights. Firstly, in the field of common 
agricultural policy, a high degree of political discretion in the treaty provisions means 
the principle of proportionality plays a more limited role. In Fedesa,58 the ECJ was 
asked to determine the legality of a Community directive prohibiting outright the 
administration of certain hormone substances to animals. The national legislation of 
Member States reflected divergent appraisals of the dangers of these substances. 
Consistent with common market objectives, the purpose of the directive was, 
therefore, to remove distortions of competition and barriers to trade resulting from 
these differences in legislation and to assure consumers of largely identical supply 
conditions and product safety. The Court confirmed the principle of proportionality as 
one of the general principles of Community law: 59

The principle of proportionality… requires that the prohibitory measures are appropriate and 
necessary in order to achieve the objectives legitimately pursued by the legislation in question; 
when there is a choice between several appropriate measures recourse must be had to the least 
onerous, and the disadvantages caused must not be disproportionate to the aims pursued. 

The ECJ affirmed the validity of the directive applying only the marginal standard of 
review; the prohibition could not be regarded as manifestly inappropriate. Critical to 
the Court’s conclusion was the wide discretionary power given to the Council in 
matters relating to the common agricultural policy and the “importance of the 
objectives pursued” which were “such as to justify even substantial negative financial 
consequences for certain traders.” 

At the other end of the spectrum, a higher degree of scrutiny is applied where the basic 
treaty freedom of movement of goods and services is concerned. In 
Konsumentombudsmannen (KO) v Gourmet International Products AB,60 a magazine 
published in Sweden contained advertisements for imported alcoholic beverages which 
infringed national legislation imposing an absolute prohibition on certain 
advertisements. The aim of the legislation was to reduce “the health risks involved in 
alcohol consumption.” The defendant argued that the legislation was incompatible with 
the EC provisions on freedom of movement of goods and services. Particularly relevant 
was the Article 36 (ECT 30) exception for prohibitions justified for the protection of 
health and life of humans. 

The ECJ held that a prohibition on advertising alcoholic beverages was not precluded 
unless the protection of public health against the harmful effects of alcohol could be 
ensured by measures having a less restrictive effect on intra-Community trade and 
provided the measures applied to all relevant traders operating within the national 
                                                 
58 See n 55. 
59 Ibid para 13. 
60 See n 56. 
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territory and affected the marketing of both domestic products and those from other 
Member States equally (both in law and in fact). 

The Court analysed closely social factors relevant to the marketing and consumption of 
alcohol and noted that a prohibition on advertising was likely to impact more on non-
national traders because alcohol consumption was linked to traditional social practices 
and local habits and customs which ensured greater familiarity with domestic products. 
The prohibition did, therefore, constitute an obstacle to trade. Nevertheless, this 
obstacle could still be justified if it was proportionate to the objective to be achieved 
and did not constitute either a means of arbitrary discrimination or a disguised 
restriction on intra-Community trade. 

 A consideration of Swedish advertising law and patterns of advertising and market 
behaviour indicated that the aim of reducing alcohol consumption could be achieved 
just as effectively by measures less restrictive than a ban on all such advertising in all 
sections of the media, particularly as it extended to periodicals devoted to food and 
drink which already included significant content by way of feature writing and 
editorials relating to alcoholic products. The final assessment of those factors specific 
to the national situation was a matter for the Swedish Court. 

The principle of proportionality has also been applied effectively in cases involving 
penalties under the EC deposit and forfeiture system, which guarantees the 
performance of trade obligations in accordance with import/export licences. In the Man 
Sugar case,61 deposits of 1,670,370 pounds sterling had been paid to secure export 
tenders. Following acceptance of the tenders, the required export licence applications 
were received less than 4 hours after the expiry of the regulatory period. The delay was 
due to the excessive workload of the agent engaged to complete the transactions. 
Article 6(3) of Commission Regulation (EEC) No 1880/83 required the forfeiture of 
the entire security where the application for the export licence was not received within 
the time laid down. 

The Court recognized the right of the Commission to impose a time-limit for the 
submission of licence applications but held that the automatic forfeiture of the entire 
deposit was too drastic a penalty for infringement of a secondary obligation of an 
administrative nature.62

Where Community legislation makes a distinction between a primary obligation, compliance 
with which is necessary in order to attain the objective sought, and a secondary obligation, 
essentially of an administrative nature, it cannot, without breaching the principle of 
proportionality, penalize failure to comply with the secondary obligation as severely as failure to 
comply with the primary obligation. 

 
                                                 
61 See n 57. 
62 Ibid para 20. 
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D) THE ROLE OF THE COURTS IN REVIEWING FOR PROPORTIONALITY 

The extent to which the courts scrutinize measures for proportionality differs 
according to the administrative law system in place. Thomas notes that the ECJ applies 
proportionality in a less searching way than under the intensive review of the German 
courts.63 Jacobs concludes that while proportionality is not always applied in the full 
manner of the German conception, it is sometimes applied more effectively than, for 
example, reasonableness in English administrative law.64

Whatever intensity of review is applied, the proportionality inquiry frequently involves 
the courts in a fact-finding role and the evaluation and scrutiny of alternative measures 
which may require detailed consideration of economic and other evidence.65  There is in 
the notion and function of the proportionality principle a concern with issues which are 
of an inherently substantive nature. The court is not satisfied by evidence that the 
decision-maker has considered the various options as a matter of process but engages 
beyond that in an evaluation of the substance of those alternatives. The test implicitly 
requires a coherent, reasoned analysis of the substantive decisions and measures 
adopted. 66   

The principle of proportionality does provide an effective and rationally coherent basis for 
judicial review of Community legislative and administrative measures. It enables the Court to 
undertake what may in some cases be intensive and detailed scrutiny. 

IV. PROPORTIONALITY IN THE UNITED KINGDOM 

A) THE EMERGENCE OF PROPORTIONALITY IN THE UNITED KINGDOM 

1. Early Developments  

The principle of retributive justice, that a punishment or penalty for an offence should 
not be excessive, was incorporated in the UK Bill of Rights 1688. This principle (now 
incorporated in the framework for sentencing in the UK Criminal Justice Act 1991) 
reflects the principle of proportionality in establishing that sentences should be 
commensurate with the seriousness of the offence. In R v Barnsley MBC, ex parte 
Hook,67 the principle was extended from the criminal justice area to that of 
administrative law. In that case, the local authority revoked the right of a trader to a 
stall in the local market, depriving the man of his means of livelihood. The stall-holder, 
otherwise of good character, had urinated in a side-street because there were no toilets 
available and used abusive language to the two council employees who remonstrated 

                                                 
63 Thomas, n 3, 83. 
64 Jacobs, n 54, 2. 
65 See, eg, cases at n 55-7 above and Thomas, n 3, 108. 
66 Jacobs, n 54, 8. 
67 [1976] 3 All ER 452 (CA). 
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with him. Lord Denning MR and Sir John Pennycuick struck down the decision in part 
because the penalty was excessive and out of proportion to the offence. 

2. The Spread of Proportionality 

The impetus for the subsequent growth of proportionality as a principle of review has 
primarily resulted from the application of EC law and the rise of human rights theory. 

(a) EC Law 

In Stoke on Trent City Council v B & Q,68 Hoffman J summarized the place of EC law 
in the UK:69

The EEC Treaty is the supreme law of this country taking precedence over Acts of Parliament. 
Our entry into the community meant that….Parliament surrendered its sovereign right to 
legislate contrary to the provisions of the Treaty on the matters of social and economic policy 
which it regulated. 

The UK courts are accordingly required to uphold the supremacy of EC law in cases 
with an EC law dimension70 and to “override any rule of national law found to be in 
conflict with any directly enforceable rule of Community law”.71 As a general principle 
of EC law, the courts are bound to apply proportionality in such cases. Not 
surprisingly, English judges have been somewhat uncomfortable with the new tasks 
assigned to them. Not only are they required to adjudicate on administrative decisions 
affecting private individuals, but they may also be required to uphold the supremacy of 
EC law over national legislation when determining the compatibility of domestic 
measures. In these cases, judges are required to “stand in the shoes of the policymaker 
and legislature” and decide whether the objective sought was legitimate, whether the 
means adopted were commensurate and whether they were the least intrusive to achieve 
the legitimate goal in end. This “catapults the judge into the epicenter of democratic 
decision-making” where he/she may feel ill-equipped to resolve the extremely complex 
issues.72

In the Stoke on Trent case,73Hoffmann J balked at this role when required to review the 
compatibility of the UK Sunday trading legislation with the Community rules on the 
free movement of goods and the principle of proportionality. He said:74
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68 [1991] 4 All ER 221 (Ch). 
69 Ibid 223-224.  
70 PP Craig Adm n s rative Law (5 ed, Sweet & Maxwell, London, 2003) 621; see, eg, R v Chief 
Constable of Sussex, ex parte International Ferry Trade s [1999] 2 AC 418 (HL). 
71 N Green “Proportionality and the Supremacy of Parliament in the UK” in E Ellis (ed) The Principle of 
Propor onality in the Laws o  Europe (Hart Publishing Limited, Oxford, 1999) 145, 146; R v Secretary 
of State for transport, Ex par e Factortame (No 2) [1991]1 AC 603 at 658–659 per Lord Bridge (HL). 
 72Green, ibid 148. 
73 See n 68, 235. 
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It is not my function to carry out the balancing exercise or to form my own view on whether the 
legislative objective could be achieved by other means. These questions involve compromises 
between competing interests which in a democratic society must be resolved by the legislator. 
The duty of the Court is only to enquire whether the compromise adopted by the United 
Kingdom Parliament, so far as it affects Community trade, is one which a reasonable legislator 
could have reached. The function of the Court is to review the acts of the legislatures but not to 
substitute its own policies or values. 

Following a reference in the case to the ECJ, Advocate General van Gervan stated in 
response:75

In my view the national court may not automatically accept the view of the national legislature 
or limit itself to deciding whether the national legislature, in the light of the proportionality 
requirement, could reasonably have adopted the legislative provisions in question. 

Other English courts have accepted the extended role in reviewing the legality of 
national legislation for consistency with EC law and principles.76 Commentators have 
concluded that, where Community law is involved, the discretion of the administration 
is constrained by this law and the Wednesbury case law has no application. The English 
court must, if necessary, make its own factual findings in deciding whether the 
measures challenged are lawful.77  

(b) Human Rights Law 

Even before the enactment of the HRA, emerging human rights theory began to impact 
public law thinking in the UK and specifically, the area of judicial review. In some cases, 
the courts based their reasoning on an explicit recognition of certain individual 
democratic rights against the state.78Where there was a breach of such a constitutional 
right, the courts were prepared to scrutinize any claimed justification more closely than 
the Wednesbury test allowed:79

The more substantial the interference with human rights, the more the court will require by way 
of justification before it is satisfied that the decision is reasonable… in the sense that it is beyond 
the range of responses open to a reasonable decision-maker. 
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74 Ibid para 47. 
75 [1993] 1 All ER 481, 512 (ECJ). 
76 See, eg, R v MAFF, ex parte Bell Lines [1984] CMLR 502 (HC); R v MAFF, ex parte Roberts [1991] 1 
CMLR 555 (HC). 
77 Lord Woolf and J Jowell, in S A de Smith, H Woolf and J Jowell (eds) Judicial Review of 
Adminis rative Action (5 ed, Sweet & Maxwell, London, 1995), in ch 21 “EC Law in English 
Administrative Law” at para 21.119. 
78 J Jowell “Beyond the Rule of Law: Towards Constitutional Judicial Review” [2000] PL 671, 674 
(“Towards Constitutional Review”); and see, eg, R v  Secretary of State for the Home Department, ex 
par e Bugdaycay [1987] AC 514 (HL);  R v Secretary of State for the Home Department, ex parte Leech 
(No 2) [1994] QB 198 (CA). 
79 See, eg, Lord Bingham MR in R v Ministry o  Defence, ex parte Smith [1996] QB 517 at 554. 
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Until the HRA came into force implementing the ECHR, the courts declined expressly 
to apply the principle of proportionality in the analysis of whether the limitation on a 
constitutional right was appropriate, preferring to base their reasoning on the 
traditional test.80 The ECtHR, however, found that this heightened scrutiny test did 
not meet the necessity and proportionality tests under the ECHR.81 Since the coming 
into force of the HRA in October 2000, it is accepted that the principle of 
proportionality forms part of the test for review under that Act and that the British 
courts must take into account the jurisprudence of the ECtHR in deciding these cases 
even though the decisions of that court are not binding. 82

3. Proportionality as a free-standing ground of review 

The principle of proportionality is, therefore, an accepted part of English law where the 
HRA and EC law applies. As a principle in English domestic law, however, 
proportionality is yet to be accepted by the courts as providing a free-standing or 
independent ground of review and a fierce debate within the legal profession regarding 
its possible adoption continues.  

The starting point is the GPHQ case 83 where Lord Diplock held this open as a possible 
future development in the law of judicial review.  After summarizing the existing three 
heads of review, he went on to say:84

That is not to say that further development on a case by case basis may not in course of time add 
further grounds. I have in mind particularly the possible adoption in the future of the principle 
of ‘proportionality’ which is recognized in the administrative law of several of our fellow 
members of the European Economic Community; but to dispose of the instant case the three 
already well-established  heads that I have mentioned will suffice. 

In R v Secretary of State for the Home Department, ex parte Brind,85 the House of 
Lords rejected proportionality as an independent ground of review in the case. The 
Home Secretary had issued directives prohibiting the BBC and the IBA broadcasting 
the direct statements of persons who represented certain scheduled terrorist 
organizations under legislation for the prevention of terrorism. The broadcasters 
sought judicial review on a number of grounds including that the directives were 
disproportionate.  

Lord Bridge and Lord Roskill referred to Lord Diplock’s statement in GPHQ and 
affirmed the possible future development of the law to include the adoption of 
proportionality as a separate category of review. However, Lord Roskill considered that 

                                                 
t

 r

80 Brind v Secre ary of State for the Home Department [1991] 1 All ER 720 (HL). 
81 Smith and Grady v UK (1999) 29 EHRR 493, para 138. 
82 R v Secretary of State for the Home Department, ex pa te Daly [2001] 3 All ER 433 (HL). 
83 See n 21. 
84 Ibid 950. 
85 See n 80. Brind was decided before the enactment of the HRA. 
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any development would be on a case by case basis and that Brind was not appropriate 
for this development because to apply proportionality in the present case would be for 
the Court to substitute its own judgment for the Home Secretary’s.  

Lords Templeman, Ackner and Lowry expressed concern in varying terms that, if 
proportionality added anything to existing law, it would be by imposing a more 
rigorous standard of review which would intrude into the merits and involve a balancing 
of the “reasons, pro and con”86 of the Home Secretary’s decision. After acknowledging 
that “[proportionality] is, in one sense of the word, a deeply rooted and well 
understood idea in English law”, Lord Lowry emphatically declared that “there is no 
authority for saying that proportionality in the sense in which the applicants have used 
it is part of the English common law and a great deal of authority the other way”. He 
referred to the inadequacy of judicial training, experience and knowledge in equipping 
judges to decide “the answer to an administrative problem where the scales are evenly 
balanced”.87

The law lords emphasized the purpose and appropriateness of the Wednesbury test as 
preserving the distinction between appeal and review and ensuring that the courts 
checked only the excesses of administrative power. Lord Lowry finally concluded:88

There can be very little room for judges to operate an independent judicial review 
proportionality doctrine in the space which is left between the conventional judicial review 
doctrine and the admittedly forbidden appellate approach.  

Although rejecting proportionality as an extended ground for review, the law lords in 
Brind used some of the language and concepts of proportionality in discussing the 
directives. Lord Templeman cited the ECHR principle that any interference with 
freedom of expression must be necessary and proportionate to the damage which the 
restriction is designed to prevent. He concluded that the interference in this case was 
“minimal” and “the reasons given by the Home Secretary are compelling”.89 Lord 
Ackner, applying the Wednesbury test, noted that the interference was “a very modest 
one”90and Lord Lowry referred to “the sole restriction” and “the modest invasion of 
liberties” which had occurred.91 Lords Ackner and Lowry both used the analogy of 
using a “sledgehammer to crack a nut” in discussing the directives.92

                                                 
86 Per Lord Ackner, 762. 
87 Ibid 766-767. 
88 Ibid 767. 
89 Ibid 751. 
90 Ibid 759. 
91 Ibid 764. 
92 Ibid 759, 764. 
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Since Brind, lower courts have declined to apply proportionality as an independent 
ground of review in solely domestic law until the House of Lords leads any change.93 
To date, this has not occurred. 

B. PROPORTIONALITY AND WEDNESBURY                     
UNREASONABLENESS BY ANOTHER NAME? 

In general though, the principle of proportionality goes further than Wednesbury 
unreasonableness and facilitates the application of higher standards of scrutiny than traditionally 
followed by English courts.94

In the debate over proportionality in the UK, it is sometimes argued that 
proportionality is not a free-standing principle but a species of irrationality.95 This view 
effectively synthesizes the proportionality and Wednesbury tests, confining the 
operation of proportionality within the methodological framework of the classical 
model. However, while there is both a relationship and an area of overlap between the 
two approaches, beyond the most general and abstract level of analysis, there seem to 
be more differences than similarities.96 To recast proportionality as a subset of 
irrationality somewhat begs the question. 

In Daly,97 the House of Lords held that a heightened scrutiny test under Wednesbury is 
materially different from one framed in terms of proportionality on a review of 
Convention rights. Lord Steyn noted that while there was an overlap between the two 
approaches and most cases would be decided in the same way whichever approach was 
followed, the intensity of review was “somewhat greater” under the proportionality 
principle. Three of the concrete differences were identified as being:98

• Proportionality may require the court to assess the balance struck by the 
decision-maker, not merely whether it is in the range of rational or reasonable 
possibilities; 

• Proportionality may require the court to consider the relative weight given to 
the competing interests and considerations; 

                                                 

f ti t

ti

93 See, eg, R v International Stock Exchange, ex parte Else [1992] BCC 11. 
94 Tridimas, n 39, 69. 
95 See, eg, Lord Hoffman’s views in “The Influence of the European Principle of Proportionality upon 
UK Law” in E Ellis (ed) The Principle o  Propor onality in he Laws of Europe (Hart Publishing 
Limited, Oxford, 1999) 107, 108-9. 
96 David Feldman “Proportionality and the Human Rights Act” in E Ellis (ed) The Principle of 
Propor onality in the laws of Europe 117, 127. 
97 See n 82. 
98 Ibid 445-446; Lords Bingham and Cooke of Thorndon concurred with Lord Steyn on this point (444-
445, 447). 
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• The ECtHR in Smith and Grady demonstrated how the heightened scrutiny 
approach may not provide an appropriate test for the protection of human 
rights.99 

Clearly, proportionality as an elastic term and concept, is capable of legal definition in a 
variety of ways including in the more limited sense proposed by Lord Hoffmann. It 
seems clear, however, that the doctrine of proportionality, at least in its European and 
human rights formulations is a different species and brings a greater intensity of review 
than the Wednesbury test.100 It is more rationally systematic and coherent than the 
classical approach. Implicit to the principle of proportionality is a functionally different 
methodology based on a different conception of administrative law. Indeed, the heat of 
the debate concerning its adoption in England attests to its intrinsic “difference” and 
“foreignness” in English soil.  

Crucially, a proportionality review requires the decision-maker to justify the decision 
by a fully reasoned case, the substance of which will be evaluated by the court. The 
authority cannot “hide behind the Wednesbury shield” and the process of justification 
has to be explicit.101 The court is required to examine the facts and test the solution 
arrived at by the public authority. Even allowing for the varying intensities of review 
which might set the boundaries for the proportionality inquiry, the process is 
inherently different. As Green says: “There is thus ‘daylight’ between English standards 
of judicial review and a standard of review predicated upon proportionality.” 102

A great deal of the ongoing debate concerning the place of proportionality in UK 
domestic law derives from a wider divergence and confrontation of views concerning 
the constitutional foundations of judicial review. The principle of proportionality is 
integral to a more recent constitutional model of review under which the courts 
become “arbiters of constitutional democracy” and weigh competing rights and 
interests within the framework of the values enshrined and protected in the 
“constitution.” This view says that the boundaries of administrative law have been 
moved into the constitutional realm103

by explicitly endorsing a higher order of rights inherent in our constitutional democracy. These 
rights emanate not from any implied Parliamentary intent but from the framework of modern 
democracy within which Parliament legislates. They are “not a consequence of the democratic 
process but logically prior to it. 
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99 See n 81. 
100 See R (on the application of A conbury Developments Limited) v Secretary of State for the 
Environment, Transport and the Regions[2001] 2 W.L.R. 1389, para 51 (HL) and the statements of the 
House of Lords in Daly and Brind at n 82 and 80. 
101 Jowell “Towards Constitutional Review”, n 78, 681. 
102 Green, n 71, 153. 
103 Jowell “Towards Constitutional Review”, n 78, 675; the quoted excerpt is from Sir John Laws “Law 
and Democracy” [1995] PL 72; R Latham The Law and the Commonweal h  (1949) 523. 
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In Thomas’s view,104 the proponents of constitutional review in the UK have harnessed 
the notion of proportionality as a means of “restraining the state” and determining the 
“proper limits of governmental power”, thus de-emphasizing the purposive element of 
the principle. Proportionality is used as an “a priori conception of law” to judge the 
ends or purpose for which the public authority acts (not just the means adopted). 
Conversely, those who defend the traditional approach to judicial review have wanted 
to continue to rely on the conventional judicial wisdom and experience of the common 
law rather than principles which may require coherent and explicit rationalization. 

Thomas argues that, to suit the needs of the debate, the meaning of proportionality is 
reconstructed by both positions without appreciation that proportionality has been 
developed within a different conception of administrative law. Neither perspective 
seems adequately to integrate the notion of proportionality as it is understood in 
European law, that is, the idea that law can facilitate policy objectives as well as 
rationalize their impact on individuals.  

C. FUTURE SHAPE OF JUDICIAL REVIEW IN                                                  
THE UNITED KINGDOM 

In the early stages of the proportionality debate in the UK, Jowell and Lester 
proclaimed:105  

It seems so characteristically English to require that the means employed by the decision-maker 
must be no more than is reasonably necessary to achieve his legitimate aims - that he should not 
use a sledgehammer to crack a nut - that there should be no difficulty in absorbing the concept 
of proportionality into the English judicial process. 

All in all, the requirement that the decision-maker must have a sense of proportion seems ripe 
for full recognition as an English principle of administrative law. 

In Alconbury, Lord Slynn expressed the view that proportionality ought to be 
recognized as a general head of review within English administrative law and that it is 
unnecessary and confusing to keep in separate compartments the Wednesbury and 
proportionality approaches.106 Among the reasons advanced as to why English courts 
will need to employ proportionality are the increasing impact of EC law, the reasoning 
required under the HRA, a growing recognition of the greater rationality and 
coherency in proportionality and the pressure to avoid “second class outcomes” or 
lower levels of protection under English domestic law.107

 Many commentators welcome the further development and integration of 
proportionality as providing a more explicit, principled and transparent methodology 

                                                 
104 Thomas, n 3, 95-97. 
105 Jowell and Lester “Beyond Wednesbury”, n 23, 375-376. 
106 See n 100, para 51. 
107 See, eg, Craig, n 70, 630 and Thomas, n 3, 99. 

 21



THE NEW ZEALAND POSTGRADUATE LAW E-JOURNAL (NZPGLEJ) - ISSUE 3 

for judicial review. The growth of the modern state in its pursuit of collective social 
goals beyond the boundaries of government envisaged by the Diceyan view is seen as 
requiring a new model of review. Proportionality is thought to more adequately and 
coherently meet the recognized “gap in the continuum” 108 between the illegality 
grounds of review such as improper purpose and the high threshold of Wednesbury 
unreasonableness. It is argued that the constitutional danger of judges overstepping 
their role under the separation of powers doctrine can be met by applying 
proportionality with varying degrees of intensity and using notions of “deference” or 
“margin of appreciation” explicitly recognizing the constitutional factors which would 
limit its operation beyond acceptable and appropriate bounds.109 The reach of judicial 
review based on proportionality would still be limited by thresholds of justiciability.110  

Carol Harlow has cautioned against the adoption of proportionality.111 She is skeptical 
of a continued expansion in the scope of judicial review and the associated growth in 
the power of the judiciary which she sees as simply replacing one form of discretion 
with another. Harlow observes that arguments in favour of proportionality show little 
awareness of the discretionary nature of the balancing test involved in the 
proportionality inquiry. On this view, issues inherent in a proportionality inquiry are 
too important to be left solely to judges and ought to be resolved in the more 
democratic political sphere. While this perspective seems valid when considered against 
the liberal view of proportionality, which would seek to engage in political ends and 
objectives, the more tightly circumscribed purposive approach of EC proportionality 
may not pose the same threat. 

There are other obstacles to the integration of a fully-fledged proportionality doctrine 
into English law, in particular, the need for clear legislative purpose statements in order 
to assess administrative decisions or measures against that and the institutional 
knowledge and experience necessary to enable the courts to undertake factual 
evaluations.112 In contrast to Germany and the EC, British enactments do not usually 
contain a purpose statement. The intended objective for an enactment can even be 
enormously difficult to ascertain using extrinsic material.113 In Germany, article 80(1) 
of the Basic Law requires every law to explicitly state its content, purpose and scope 
and under article 253 of the ECT, every regulation, directive and decision must state the 
reasons for the measure. In these systems, the preamble or recitals to the enactment is 
structurally critical to facilitating interpretation and review. Proportionality is 
particularly suited to this more formalized approach. 

                                                 
108 P Leyland & T Woods Administrative Law (Cavendish, 2002) 339. 
109 See, eg, Lord Slynn in Alconbury, n 100, para 51. 
110 Craig, n 70, 632. 
111 Thomas, n 3, 94 citing at n 76 C Harlow “Changing the Mindset: The Place of Theory in English 
Administrative Law” (1994) 14 OJLS 419, 428-9. 
112 Ibid 100-108. 
113 Ibid. 
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In addition, and in contrast to their European counterparts, judges generally lack the 
knowledge and experience in government and administrative processes to undertake 
easily the extended role of a proportionality inquiry. They would also need to overcome 
their traditional reluctance to engage in a fact-finding or evaluating role for fear of 
straying into the merits or of involvement in the traditionally “no-go zone” of 
economic fact and policy. It seems clear that, in spite of the “manifest error” standard 
in complex economic cases, the ECJ engages in this area to a greater extent than UK 
courts. These factors suggest that if the courts do integrate the principle into domestic 
law, its operation may be limited to areas of perceived judicial competency.114

While there is significant division at the present time concerning any further extension 
of proportionality in UK domestic law, commentators note the “spill-over effect of EC 
law” and Jowell observes that the tendency “will surely be towards unity of the system 
of public law.” 115  

V. PROPORTIONALITY IN NEW ZEALAND 

(A) STATUS OF PROPORTIONALITY IN NZ 

As in the UK, no general principle of proportionality exists in NZ law. A concept of 
proportionality is, however, recognized in the areas of criminal sentencing,116 penalties 
and civil remedies.  For example, in relation to the selection of civil remedies, 
Hammond J has said:  “A long-standing principle of both moral and legal force is that 
of proportionality.”117 In addition, the balancing exercise undertaken in the evaluation 
of measures limiting fundamental rights under the New Zealand Bill of Rights Act 1990 
(NZBORA) involves a modified proportionality test taken from Canadian 
jurisprudence. Other examples of miscellaneous areas where the language and notion of 
proportionality appear are the criminal defences of provocation and self-defence and 
refugee detention.118

While attempts have been made to advance proportionality as an independent head of 
review, the NZ courts have also rejected this approach for the present while leaving 
open the question of any possible future development.  
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114 Ibid 109. 
115 Jowell “Towards Constitutional Review”, n 78, 683 citing a statement by Chaskalson J in the 
Constitutional Court of South Africa regarding the unity and primacy of constitutional law; 
Pharmaceutical Manufacturers of South Africa v The President of the Republic of South Afr ca CTT 
31/99, November 11, 1999. 
116 See, eg, Thomas Principles of Sentencing (2 ed, Heinemann, London, 1979) 57, where he refers to the 
“central principle of proportionality between offence and sentence”.
117 Butle  v Countrywide Bank Limited [1993] 3 NZLR  623, 632 (HC). 
118 See, eg, Attorney-General v Refugee Council of New Zealand Inc (2003) 7 HRNZ 1 (CA). 
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1. PENALTIES 

In the field of penalties, the English Hook decision was applied by the NZ Court of 
Appeal in the case of Institute of Chartered Accountan s of New Zealand v Bevan.t

t

                                                

119 
Mr Bevan, an accountant, had been charged with professional disciplinary offences 
which the Disciplinary Tribunal of the Institute found proven. The principle failure 
forming the basis of the charges was an 11-week delay in responding to a client 
complaint to the Institute. The penalties imposed by the Committee included a 12-
month suspension, review of Mr Bevan’s practice by the practice review board, 
attendance at a new practitioners’ course and wide publication of the decision.  

The Court of Appeal considered that the nature of the conduct did not merit the 
serious charge of “professional misconduct”.  Relying on the judgment in Hook, the 
Court quashed the more serious finding of misconduct in a professional capacity 
(leaving the lesser offence of breach of the code of ethics) and the penalties imposed as 
“altogether excessive and out of proportion to the occasion”.  

The Court of Appeal referred to the GPHQ case, noting that the broader question of 
whether proportionality is a distinct head of review is still open.120

We stress that this ruling is made in the particular context of a finding of guilt being made and 
associated penalties being imposed. We are not entering into the broader question, raised for 
instance by Lord Diplock as long ago as 1984, whether proportionality is a distinct head of 
review…Rather, we limit ourselves to the penalty cases such as Hook and take comfort from 
commentary on proportionality which, while recording the controversy about its separate 
existence, singles out the penalties area as established…. 

Although concerned to limit the application of proportionality to the matter of penalty, 
the Court appears to have linked the proportionality argument more widely to both the 
question of the offence and the penalties appropriate to the conduct.121  

2. BILL OF RIGHTS 

In reviewing the validity of limits to rights and freedoms under section 5 of the 
NZBORA, the NZ courts have adapted the proportionality test established under the 
Canadian Charter of Rights and Freedoms122 and applied by the Privy Council in the de 
Freitas v Minis er of Agriculture case.123 This test requires a rational connection 
between the limit and its objective, the use of the least drastic means, and no 
disproportionately severe effect on those to whom the restriction applies. The more 
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119 Institu e o Chartered Accountants of New Zealand v Bevan [2003] NZLR 154 (CA). 
120 Ibid 171. 
121 Ibid para 44. 
122 R v Oakes [1986] 1 SCR 103, at 138-139 per Dickson CJC; applied and modified in Min stry of 
Transport v Noor  [1992] 3 NZLR 260, 283-284 per Richardson J, CA. 
123 De F eitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing  [1999] 1 
AC 69, 80. 
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general NZ formulation has variously been described as “[t]he New Zealand 
equivalent”124of the Oakes test and the “general approach of the Canadian Courts 
modified to New Zealand conditions.” 125 Subsequently, in Moonen’s case,126the Court 
of Appeal suggested a further five-step approach, which is considered essentially to 
“replicate the Oakes proportionality analysis”.127While the language of proportionality 
is sometimes used by the courts to describe this analysis, it is more often referred to 
simply as the weighing or balancing exercise involved in evaluating competing rights 
and interests under section 5.128

Consistent with international human rights jurisprudence, the NZ courts when 
reviewing limitations on rights undertake a factual evaluation and reasoned substantive 
analysis of legislation and decisions in the light of the NZBORA requirements which129

involves a Brandeis brief inquiry where the Court undertakes an extensive empirical examination 
supported by economic, statistical, and sociological data, makes a cost-benefit analysis of the 
effects of the various policy choices and chooses the solution which best reflects a balancing of 
the values involved. 

Plainly this evaluation engages the courts in a degree of scrutiny which goes beyond the 
traditional Wednesbury approach. 

3. INDEPENDENT GROUND OF JUDICIAL REVIEW 

There have been several cases since 1990 in which applicants have sought to advance 
proportionality as a ground for reviewing an administrative decision. At this time the 
NZ courts have declined to uphold proportionality as a general principle of law 
providing an independent ground for review.130 Discussion by the courts of 
proportionality arguments show a variety of understandings on the topic. 

(a) Proportionality – A Category of Unreasonableness 

In Isaac v Minister of Consumer Affairs,,131 Mr Isaac challenged the recall (with full 
refund) of 1200 bicycles sold by him which the Minister of Consumer Affairs ordered 
under the Fair Trading Act 1986 on the grounds that they were unsafe.  Among the 
grounds for review, a breach of the principle of proportionality was advanced as a 
specific ground or sub-principle of unreasonableness on the basis of the GPHQ and 

                                                 
i t
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i

124 Duff v Commun cado Limi ed [1996] 2 NZLR 89, 101 per Blanchard J (HC). 
125 Sol citor-General v Radio New Zealand [1994] 1 NZLR 48, 64 per Eichelbaum CJ and Greig J, (HC). 
126 See Moonen v F lm and Literature Board of Review [2000] 2 NZLR 9, paras 16-18. 
127 P Rishworth, G Huscroft, S Optican, R Mahoney The New Zealand Bill of Rights (Oxford University 
Press, Oxford, 2003), 185. 
128 See, eg, R v Shaheed [2002] 2 NZLR 377 per Blanchard J at 419-420 (CA). 
129 Sir I Richardson, ‘Rights Jurisprudence-Justice for All?’ in P Joseph (ed.), Essays on the Constitution 
(Brookers, Wellington, 1995) 85. 
130 See Bevan, n 119. 
131 Isaac v Minister of Consumer Affairs [1990] 2 NZLR 606 (HC). 
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Hook decisions. At page 636 of his judgment, Tipping J expressed his view that “the 
so-called principle of proportionality” was nothing other than “a criterion upon which 
the Courts should consider whether a decision is unreasonable”.  

Depending on the circumstances the imposition of a sanction or other order grossly 
disproportionate to the circumstances may well lead the Court to the view that the decision is 
unreasonable. 

(emphasis added) 

Tipping J then went on to apply the notion of proportionality within the construct of 
the high threshold of the Wednesbury test for unreasonableness. He concluded that the 
sanction in that case was not “so disproportionate to the circumstances as to lead to the 
decision to impose it being able to be described as unreasonable.” While another mind 
might have “struck a different balance” in undertaking the balancing of competing 
interests in the circumstances, the judge did not consider that the balance struck was 
one “which no reasonable Minister could have adopted. It was reasonably open on the 
material before the Minister”. The use of proportionality in this way invoking a 
threshold of grossness or unreasonableness in the degree of disproportion required is a 
gloss on the standard proportionality inquiry and fails to recognize its distinctive 
methodology.  

In a lengthy minority discussion of judicial review in Waitakere City Council v 
Lovelock,132 Thomas J also expressed the view that proportionality is an aspect of 
unreasonableness.133  “The close affinity of proportionality to the concept of 
unreasonableness is plain to see.” 

(b) Immigration Appeals 

In a number of immigration cases, proportionality has been argued as a general 
principle governing the exercise of a discretion to remove persons from NZ, in 
circumstances where the rights of children born in NZ need to be balanced against the 
right of the state to deport or remove illegal immigrants. The context of the decisions is 
usually an appeal against, rather than a review of, earlier decisions of the designated 
authority. In Re Vaigafa,134 it was argued that, as a matter of law, the decision-maker 
ought to have considered whether the harm to a family in leaving NZ was 
disproportionate to the harm to the state in allowing it to remain. Gendall J concluded 
that135

Whether the outcome for these children is disproportionate to the aim pursued by the legislation 
is one of the important factors that is required to be considered, but this does not elevate it into 
a “doctrine of proportionality” as a matter of law. It is a predominant factor and starting point 

                                                 
t132 Wai akere City Council v Lovelock [1997] 2 NZLR 385, CA. 

133 Ibid 408. 
134 Re Vaigafa Unreported, High Court Wellington, 27 April 1999, AP 234/98, Gendall J. 
135 Ibid 9. 
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but cannot be viewed in isolation… The fundamental or basic rights of family and child are a 
starting point… They are a part of the inevitable balancing exercise when viewing all 
circumstances as part of the whole picture. 

More recently, in Wolf v Minister of Immigration,136 the High Court determined an 
appeal relating to the Minister’s decision to revoke the residence permit granted to the 
appellant on the grounds of fraud. Mr Wolf was a German national who had entered 
NZ on a false passport after escaping from prison while serving a six-year sentence for 
robbery and attempted armed robbery. Assuming a false identity, he had married and 
secured NZ residency before fathering two children born in NZ. Following his divorce 
in 1998, his ex-wife disclosed his past to police in the fall-out of the marriage 
breakdown. In dealing with a submission based on proportionality, the High Court 
undertook a detailed review of the current status of the principle beginning with the 
comments of the High Court of Northern Ireland in Re McBride137 concerning the 
“loosening of the straitjacket of that doctrinaire [Wednesbury] approach” as a result of 
the incorporation of the ECHR (including the proportionality principle) into UK 
domestic law. Wild J noted the substantive review of decisions affecting Convention 
rights required of the British courts, which 138

[I]f it is not merits review, it is at least “constitutional review”, involving Judges explaining their 
decisions in terms of the necessary qualities of a democratic society. 

Wild J canvassed Lord Slynn’s comments in Alconbury and Lord Steyn’s comments in 
Daly as well as the three differences which Lord Steyn identified with the Wednesbury 
test.139 After referring to the Court’s assessment of proportionality as a criterion of 
unreasonableness in Isaac, Wild J discussed the comments of Sir Anthony Mason at the 
2002 celebrations of the Centenary of the High Court of Australia concerning the 
Australian approach to proportionality and concluded140

New Zealand has a different Constitution [to Australia] and it has a Bill of Rights. But, absent 
the driver of Convention rights and s 6 of the UK Human Rights Act, the role for 
proportionality in current New Zealand public law is unclear. Is it simply one criterion in 
assessing whether a decision is unreasonable, or is it truly a separate principle? As the law in 
New Zealand currently stands, I think it best to take the cautious approach of acknowledging 
that traditional (Wednesbury) grounds of review and proportionality are different, and may 
therefore produce different outcomes. 

The Judge did not consider that proportionality had “any real application” to Mr Wolf’s 
case. 

                                                 
l136 Wo f v Minister of Immigration Unreported, High Court Wellington, 7 January 2004, CIV 2002 485 

106 (“Wolf”), Wild J. 
137 Re McBride Unreported, High Court of Northern Ireland, April 2002. 
138 Wolf, n 136, 11. 
139 See n 98 and 106 above. 
140 Wolf, n 136, 11. 
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B. POSSIBLE FUTURE DEVELOPMENT OF PROPORTIONALITY IN NZ 

As well as lacking the supra-national context of the ECHR, its institutions and 
jurisprudence, NZ lacks an equivalent to the compelling impetus in the UK for 
convergence with general EC law arising from its obligations and membership of the 
EC. Any external influences on NZ law are non-mandatory and more diffuse, and the 
NZ courts show a strong preference for preserving and developing indigenous 
solutions. The recent abolition of the right of appeal to the Privy Council may 
strengthen this trait. Nevertheless, concern to implement (and be seen to be 
implementing) its international obligations has been a significant driver of NZ law and 
policy and the expanding ambit of rights-thinking may progressively “spill over” into 
other public law areas.141  

The interplay between applications for review pleaded in the alternative on both the 
classical Wednesbury grounds and the more invasive “constitutional” grounds under 
the NZBORA may contribute to further development of proportionality thinking, 
although the tendency to isolate rights cases as a discrete class from other types of 
administrative decisions offers a consistent conceptual basis for continuing a two-track 
approach. English developments in resolving the present tension between the 
traditional Wednesbury and rights-based approaches will be observed closely and no 
doubt lead to a specifically “Kiwi” response.  

Practically speaking, a purposive framework for judicial review may be easier to 
accommodate in NZ than in the UK as a result of express purpose statements in 
enactments, explanatory notes to bills and select committee reports. These statements 
of parliamentary intention do not, however, include the explicit detail of European-
style recitals and, notwithstanding the purposive rule in statutory interpretation, are 
not buttressed by comparable constitutional arrangements giving these statements an 
equivalent status as interpretive directions to the courts. The constitutional structure of 
administrative law in NZ and the absence of dedicated administrative courts would, as 
in the UK, provide other disincentives for expansion. The inclusion of specialist 
members of the court, such as occurs in the Commerce Act and land valuation 
jurisdictions could, however, be a means of providing the requisite expertise in complex 
cases and allowing further development in this area. 

The consistently conservative approach of NZ courts in maintaining a strictly limited 
supervisory role in judicial review will surely militate against any revolutionary 
adoption of proportionality review as practised in its “purer” forms. Any further 
extension is more likely to be gradual and incremental as proportionality language and 
thinking nudges its way into conceptually fertile and compatible areas.  

                                                 
141 NZ is a party to the International Covenant on Civil and Political Rights, its Optional Protocol and 
the International Covenant on Economic, Social and Cultural Rights (19 December 1966) 999 UNTS 
171. 
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IV. CONCLUSION   

Proportionality is a “notion in search of precision”, a “vague concept” which lacks 
rigour and clarity.142 There is little consensus on its definition and application, which 
tend to vary according to context.  What is accepted is that the more detailed and 
specific the test applied, the more intensive the resulting judicial review. The level of 
generality or sophistication of the principle, therefore, reflects the degree of control a 
legal system wishes to exercise over the administration and the question of whether and 
to what extent the judicial branch of government may interfere with regulatory 
measures and decisions. These are constitutional matters and the nature and use of 
proportionality as a legal construct ultimately depends on the constitutional, legal and 
cultural context in which it is applied.  

In the UK (and to a lesser extent in NZ), the debate around proportionality involves 
wider issues as to the respective merits of the classical approach to judicial review and 
the more expansive rights-based methodology, and how to resolve questions arising 
from their convergence. This debate reflects a deeper cultural and philosophical division 
between two contrasting constitutional and legal systems of government and 
administration and the place of the judiciary in the scheme of things. The “purer” and 
more extended role of proportionality presupposes a certain constitutional and legal 
culture for its operation and, in both the UK and NZ, challenges the existing 
framework at a more basic level than might first appear.  

These questions belong within the current debate concerning broader constitutional 
issues and will to a considerable extent be determined by the outcome of that debate. 
The (suggested) adoption of a written constitution enshrining certain fundamental 
rights and freedoms could allow for a greater sphere of operation of the proportionality 
principle in evaluating measures involving restrictions on these rights but there would 
still be an issue as to whether a requirement of proportionality should inform and 
govern areas of activity not covered by the constitution. If it is to do so, an explicit 
constitutional requirement (such as in the EC treaties) to observe the principle of 
proportionality would clearly settle this point.  

There is a great deal about the notion of proportionality as a principle guiding 
administrative action and law which is attractive. A process of inquiry which evaluates 
the link between means and objectives and which excludes excessive, unnecessary or 
unsuitable regulation seems worthwhile and capable of providing a useful framework 
for the development of policy initiatives and regulatory measures.  From a 
practitioner’s perspective, it may assist some worthy applicants injured by 
governmental processes who find themselves caught in that frustrating “gap in the 
continuum” left by the Wednesbury model and overly subject to the vagaries of judicial 
discretion in seeking redress. The claimed justification for judicial restraint of potential 

                                                 
142 Van Gerven, n 34, 58ff. 
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political redress is frequently unrealistic where smaller sectors of the community are 
concerned and/or the interests affected lack popular support. 

At the same time, while there are strong influences for convergence at play (particularly 
in the UK), the values and merits of the classical common law heritage (including its 
respect for discretionary decision-making processes and judicial wisdom) ought not to 
be lightly dismissed. Any broader accommodation of proportionality as a general 
principle guiding administrative action would need to take account of the unique 
heritage and values of the New Zealand cultural and legal context and avoid slavish 
adherence to scientific method. Nevertheless, as a general principle guiding 
administrative action, its merits deserve consideration. 
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