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“What one person regards as sensible, if robust,  
interpretation, another regards as impermissibly creative.”1

 
ABSTRACT: This study is concerned with the proper role of the judiciary in New Zealand and whether 
granting the judiciary greater power is constitutionally tenable in relation to the doctrine of parliamentary 
supremacy. Since R v Pora [2001] 2 NZLR 37 (CA) (Pora) provides a classic example of the opposing 
viewpoints on this issue, the article analyses the decisions made in Pora, focusing on the controversial opinion 
delivered by Chief Justice Sian Elias. Contrasting her Honour’s main arguments with the traditional approach 
on statutory interpretation, the paper will conclude that the rights-centred approach adopted by the Chief 
Justice in her admittedly innovative reasoning is nevertheless plausible and not necessarily irreconcilable with 
the notion of parliamentary supremacy.  
 

I  INTRODUCTION 
 
The frequent debate about the proper role of the judiciary in New Zealand has arisen once 
again. While proponents of the orthodox view ascribe to the judiciary the task of 
interpreting and applying legislation, its opponents claim a more independent role for the 
courts. This discussion emerged around the notion of parliamentary supremacy and the 
crucial issue of whether granting the judiciary greater power is constitutionally tenable. 
Without explicitly claiming a different judicial role, R v Pora2 is a classic example for the 
opposing opinions on this topic. As Thomas J rightly observed, the difference in the 
judgments essentially reflects a different judicial philosophy resulting in a different 
perception of the Court’s role.3  
 
This paper analyses the speeches made in Pora, focusing on the controversial opinion 
delivered by Chief Justice Sian Elias. It raises the issue of whether her reasoning is consistent 
with the constitutional system in New Zealand, based on the concept of parliamentary 
supremacy. 
 
                                                 
* After working as a lawyer in Germany, Sigrid B Buschbacher is now a prosecutor at the Public Prosecutor’s 
office in Berlin, Germany. She is just about to finish her Master of Laws at University of Auckland, New 
Zealand. After graduating from University of Mannheim, School of Law in 2001 she did her legal traineeship at 
the Magistrates´ Court, Frankenthal, Germany and passed her Second State Examination in 2004. 
1 Lord Nicholls in RE S (Minors) (Care Order: Implementation of Care Plan) (UKHL 2002) [2002] 2 
 WLR 720 [40]. 
2  R v Pora [2001] 2 NZLR 37 (CA) (Pora). 
3  Thomas J ibid [124]. 
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While Chapter II provides a brief overview of the factual and legal background as well as a 
summary of the different opinions, the actual analysis of the Chief Justice’s reasoning is 
contained in Chapter III. Commencing with a discussion on her Honour’s perception of the 
issue as being one of an inconsistency within the same Act, the paper proceeds by 
scrutinizing each argument separately. The main points are contrasted with the traditional 
approach on statutory interpretation and assessed against the backdrop of parliamentary 
supremacy. Finally, in Chapter IV, it is concluded that the somewhat unorthodox reasoning 
of the Chief Justice is plausible and not necessarily irreconcilable with the notion of 
parliamentary supremacy.     
 

II  THE PORA CASE  

A. BACKGROUND 
 

In order to fully appreciate the issues raised and the reasoning applied by the different judges 
in Pora, a basic knowledge of the pertinent legislation, namely the sentencing regime for 
murder, is required.  
 

1. Relevant Statutes and Amendments 
The relevant statutory provisions can be grouped in two sets: those which embody the 
fundamental rule that the criminal law is not retrospective, on the one side, and those 
empowering the courts to sentence an offender to serve a minimum period of imprisonment, 
on the other. 
 

(a) The principle of non-retrospectivity 
It is a cardinal principle of the rule of law that a citizen should be able to rely on the law as it 
was when he or she acted.4 This principle of non-retrospectivity is affirmed in Article 15(1) 
of the International Covenant on Civil and Political Rights (ICCPR), which provides:5

 
 No one shall be held guilty of any criminal offence on account of any Act or omission which did not 
constitute a criminal offence, under national or international law, at the time when it was committed. 
Nor shall a heavier penalty be imposed than the one that was applicable at the time when the criminal 
offence was committed. If, subsequent to the commission of the offence, provision is made by law for 
the imposition of a lighter penalty, the offender shall benefit thereby. 

 
As New Zealand became a party to the ICCPR in 1979, s 4(2) of the Criminal Justice Act 
19856 (CJA 1985) was enacted in deliberate fulfilment of the obligations undertaken under 
the Covenant.7 Section 4(2) CJA 1985 reads: 8  
                                                 
4  Anita Killeen, Richard Ekins and John Ip “Undermining the Grundnorm?” (2001) NZLJ 299. 
5  International Covenant on Civil and Political Rights, article 15(1). 
6  This section was first enacted in 1980 as s 43B of the Criminal Justice Act 1954 and, additionally,
 included the prohibition on the application of new criminal offences with retrospective effect, now
 contained in s 10A CA 1961. 
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 Without limiting subsection (1) of this section, except as provided in subsections 152(1) and 155(1) of 
this Act but notwithstanding any other enactment or rule of law to the contrary, no Court shall have 
power, on the conviction of an offender of any offence, to impose any sentence or make any order in 
the nature of a penalty that it could not have imposed on or made against the offender at the time of 
the commission of the offence, except with the offender’s consent. 

 
Meanwhile, this paramount principle has also been incarnated in ss 25(g) and 26 of the New 
Zealand Bill of Rights Act 1990 (NZBORA 1990) which were – according to the Act’s long 
title9 – inter alia, implemented to affirm New Zealand’s commitment to the ICCPR. 
Furthermore, the non-retrospectivity rule is manifested as guidance in s 7 of the 
Interpretation Act 1999 (NZ) (IA 1999). 
 

(b) The ‘home invasion’ amendments 
On 1 September 1993 courts were first given the power to impose a minimum term of 
imprisonment of more than 10 years where the circumstances of the offence were 
“exceptional”.10 The discretion to impose this minimum period was explicitly not to be 
applied retrospectively by virtue of s 56 of the Criminal Justice Amendment Act 1993 
(CJAA 1993). This was in accordance to the fundamental principle stated above.  
 
In 1999 the legislation relating to sentencing changed with the enactment of two 
‘companion’ measures:11 the Crimes (Home Invasion) Amendment Act 1999 (CAA 1999) 
and the Criminal Justice Amendment Act (No2) 1999 (CJAA 1999). The former, which 
came into force on the 2 July 1999, inserted a definition of ‘home invasion’ into the CA 1961 
and raised the maximum penalties for specified offences involving home invasion. However, 
those provisions are not to be applied retrospectively by virtue of s 10A CA 1961.  
 
Only 15 days later the CJAA 1999 came into force, aiming to “lower the threshold for 
imposing minimum non-parole periods”.12 Among other things, the amendment specifically 
imposed a mandatory non-parole period of 13 years for offences of murder involving home 
invasion.13 In doing so, the Amendment not only increased the minimum non-parole periods 
but also removed the discretion of a sentencing judge as to whether or not a minimum 
period should apply. More significantly, s 2(4) CJAA 1999 purported to give the new 
sentencing rules retrospective application by providing:14

 

                                                                                                                                                             
r t7  Department of Labou  v La ailakepa [1982] 1 NZLR 632,635 (CA) (Latailakepa). 

8  Criminal Justice Act 1985 (NZ), s 4(2); emphasis added. 
9  Bill of Rights Act 1990 (NZ), title.  
10  Criminal Justice Amendment Act 1993 (NZ), s 2. 
11  Both enactments are linked by the definition of “home invasion” as well as by a shared legislative 
 purpose in addressing serious crime. Moreover, they were introduced into Parliament on the same day. 
12  Criminal Justice Amendment Act (No2) 1999, title. 
13  Ibid s 80(2A)(a). 
14  Ibid s 2(4); emphasis added.   
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 Section 80 of the principal Act (as amended by this section) applies in respect of the making of any 
order under that section on or after the date of commencement of this section, even i  the offence
concerned was committed before that date. 

f  

                                                

 
In respect of this provision it is important to note that the words in italics were added 
during the committee stages of the consideration of the Bill and had not appeared in the Bill 
as introduced into Parliament. Therefore, it was not the subject of a report by the Attorney-
General under s 7 NZBORA 1990, which is a statutory safeguard against the introduction of 
legislation inconsistent with the rights and freedoms contained in the NZBORA 1990.  
 

2. Factual background 
In 1994 Pora was convicted of murder for a crime he committed in 1992 and sentenced to 
life imprisonment. At the time of the offence the sentence for murder was, as it remains, 
mandatory life imprisonment15 without any power of the sentencing Court to impose a 
minimum period of non-parole incarceration. Despite the 1993 amendment, no question of a 
minimum period of imprisonment arose since such an order being imposed in respect of an 
offence committed before 1 September 1993 was precluded by s 56 of the CJAA 1993 as well 
as s 4(2) of the principal Act.  In 1999 his conviction was set aside on appeal and a new trial 
was ordered. In 2000 he was retried, convicted again, and sentenced under the 1999 
amendment to life imprisonment with a mandatory non-parole period of 13 years. Although 
this was a penalty that could not have been imposed when Pora committed the crime, and 
hence was contrary to the fundamental principle of non-retrospectivity, the trial judge felt 
compelled to impose this sentence by the clear words of s 2(4) CJAA 1999.  
 

3. Issue 
The Court of Appeal had to decide whether and to what extent the home invasion 
amendments can be applied retrospectively. 
 
Section 4(2) CJA1985 and s 2(4) CJAA 1999 are plainly contradictory. While s 4(2) 
CJA1985 explicitly deprives the courts of the power to impose penalties retrospectively, s 
2(4) CJAA1999 appears to mandate such an application of s 80 CJAA 1999. Furthermore, 
the latter is clearly in breach of both national and international law, unless it can be read as 
not involving a “penalty” or an “order in the nature of a penalty”, a view which was clearly 
declined in R v Poumako.16 However, there is no ambiguity in either of the provisions that 
would permit the subsections to be reconciled. The interpretative problem does not relate to 
the meaning of the provisions as such, but to the fact that they are in conflict.17 However, 
the real issue appears to be the correct perception of the Court’s role against the backdrop of 
parliamentary supremacy. 

 

r

15  Crimes Act 1961 (NZ), s 172. 
16  R v Poumako [2000] 2 NZLR 695 (CA 2000) (Poumako); Gault J ibid [24]; Henry J ibid [54].  
17  Thomas J in Po a, supra n 2, [127]. 
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B. JUDGMENTS 
 
Apparently, the whole Bench was led by the desire not to apply the amended s 80 CJA 1985 
retrospectively to the particular case before them,18 since it would have meant a perpetuation 
of a breach of a fundamental right committed by the legislature. Moreover, such a sentence 
would have had the likely effect of preventing a convicted person from exercising their right 
of appeal,19 as this was what opened up the prospect of the new sentencing power in Pora. 
Hence, the judges took a result-oriented approach and unanimously20 agreed on an 
interpretation of s 4(2) CJAA 1999 which allowed them to avoid a retrospective application 
in Pora while at least purportedly preserving Parliament’s legislative intent.  
 
In so doing, the Court circumvented the delicate issue of whether the controversial 
provision has any retrospective effect at all. Hoping to alert Parliament, the Court dedicated 
the main part of the judgment to arguing in obiter dicta the serious issues raised by the 
controversial provision.21  
 
To put the arguments scrutinized in the next Chapter in a broader context, thus allowing a 
better comprehension of the different reasoning, a brief summary of the main speeches is 
provided in the following. 
   

1. The particular case22

The solution for the Court’s dilemma in the particular case was a somewhat strained23 
interpretation based on the distinction between the existence of the power to impose a 
minimum non-parole period, on the one side, and the manner of its exercise, on the other.24 
From the wording of s 2(4) CJAA1999 (“the making of any order under that section [s 

                                                 
18  Philip A Joseph “When Parliament ‘Misfires’: Retrospective Criminal Penalties” (2001) 4 NZ Law Rev 
 451.  
19  Guaranteed by s 25(h) NZBORA 1990 and internationally recognized by article 14(5) ICCPR. 
20  Elias CJ and Tipping J in Pora supra n 2, [57]; Richardson P ibid [59]; Keith, Gault and McGrath JJ 
 ibid [88]-[99]; Thomas J ibid [173] is “prepared to accept” this interpretation, although, doubting the 
 robustness of the reasoning.          
21  Apparently, Parliament took the Court seriously since s 2 CJAA 1999 was repealed, as from the 30  

June 2002 by s 187 Sentencing Act 2002 (NZ); Grant Huscroft “Protecting Rights and Parliamentary  
Sovereignty: New Zealand’s Experience with a Charter-Inspired, Statutory Bill of Rights” (2002)  
Windsor Yearbook of Access to Justice 111, 126. 

22  Due to limited space as well as to the fact that this paper is focused on the more controversial dicta the  
following judgment is only briefly summarized without any in-depth analysis.  

23  Lars Puvogel “AV Dicey and the New Zealand Court of Appeal – must theory finally give in to legal 
 realities” (2003) 9 Canta LR 111, 131; About the validity of strained construction see Bennion infra n
 70, 394. Thomas J in Pora supra n 2 [173] described the distinction as being “a judicial construct which 
 would be best avoided”.  
24  Keith J in Pora supra n 2, [89]. 
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80]”25) the Court deduced that “the power conferred by s 80 does not apply to offences 
committed when there was no such power”,26 as it is logically impossible to make a decision 
under a particular provision before its existence. For Keith J “the wording goes without 
saying: a power can be exercised only from the time it exists, even if it might operate by 
reference to earlier circumstances.”27 Referring to the structure of s 80 CJAA 1999, it was 
argued that the 1999 amendment was solely concerned with the manner of the exercise of an 
already existing power by lowering the threshold and introducing a compulsory minimum 
period of 13 years imprisonment for a murder involving home invasion. Thus, he concluded 
that s 2(4) CJAA1999 is not capable of extending the existence of the power backwards 
before its implementation by the 1993 amendment.28 This finding is supported by s 6 
NZBORA 1990 (which is discussed in detail below at 0) since “giving limited retrospectivity 
is in greater conformity with the fundamental rule stated in…s 25(g) of the Bill of Rights 
than a reading giving full retrospectivity.”29 Furthermore, this construction allows both 
provisions, s 56 CJAA 1993 and s 2(4) CJAA 1999, to be given some effect by leaving the 
earlier one operative in the way it was intended, while providing at least some six years to be 
governed by the latter.30 However, there was no need for Keith J to decide on the precise 
temporal effect of s 2(4) CJAA 1999, as on the basis of this interpretation s 80 CJAA 1999 
was clearly not applicable to the murder committed by Pora in 1992. Hence, he merely 
referred to the possibilities discussed by the Court of Appeal in Poumako. 31  
 

2. The main point of disagreement  
Having allowed the appeal for the reasons stated above, there was no need for the Court to 
address the issue of whether it is possible to read s 2(4) CJAA 1999 as not having any 
retrospective effect at all. However, the Court took the opportunity of discussing this 
problem at some length in obiter, pointing out the far-reaching consequences either 
interpretation would have, while not being restrained by the concern of setting a binding 

                                                 
25  Criminal Justice Amendment Act (No2) 1999 (NZ) s 2(4). Emphasis added.    
26  Keith J in Pora supra 2, [91]. 
27  Ibid [93]. 
28  Ibid [89]. 
29  Ibid. 
30  Ibid. For a discussion on the trial judge’s reasoning why s 2(4) CJAA 1999 has to be given unlimited 
 retrospective effect, see ibid [92]-[99].   
31           See Poumako supra n 16. The case was decided by five judges (Elias CJ and Tipping J were not present) 
 The Court unanimously dismissed the appeal on the ground that the non-parole period of 13 years to 
 which the appellate was sentenced was also justified under the law applicable at the time he committed 
 the murder. Hence, the Court could circumvent the crucial issue and decide, as it did, not to express a 
 final opinion on the proper construction of s 2(4) CJAA 1999. However, discussing the matter in  

obiter,  the Court was divided. While Richardson P, Gault and Keith JJ favored an interpretation  
giving s 80 CJAA 1999 some retrospective effect, however, this was confined to the 15 days between  
the commencement of the two 1999 amending Acts; Henry J felt unable to construct s 2(4) CJAA  
1999 in  that way. Thomas J, on the other side, was highly persuaded that only appropriate reaction of  
the Court was a formal declaration of inconsistency with the Bill of Rights.         
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precedent. Basically, there were two ways of constructing s 2(4) CJAA 1999 pursued in the 
judgment. While Elias CJ and Tipping J, with Thomas J concurring in a separate judgment, 
held that s 80 CJAA 1999 has to be given no retrospective effect at all, Gault, Keith and 
McGrath JJ were of the opinion that the provision must at least have some retrospective 
effect, limited however according to the interpretation given above. Richardson P, whose 
opinion would have been decisive, preferred not to engage in this discussion. Considering 
his judgment in Poumako,32 it can be assumed that he would have granted s 80 CJAA 1999 
some retrospective effect, albeit limited to the date on which the CAA 1999 came into force 
introducing the “new offence”33 of home invasion. This limitation results from the argument 
that an offence committed before that date could not have been an offence involving home 
invasion. Although Richardson P favoured the liberal approach in Poumako, it can be 
presumed that he would stop short of denying s 80 CJAA 1999 any retrospective effect. His 
opinion, although delivered by Gault J in Poumako, is clear insofar that “even though it 
conflicts with fundamental rights, the amended s 80 must have retrospective effect.”34  
  

(a) Rights-centred approach 
The “rights-centred approach”35 as Thomas J labels the substantive, values-based reasoning 
of Elias CJ and Tipping J, was also adopted by himself in a concurring judgment. The focus 
of this paper is on Elias CJ’s opinion with occasional references to the reasoning of Thomas 
J where appropriate.   
 
After finding that there was an inconsistency within the same Act, Elias CJ applied a “three-
stage methodology”36 in developing the construction of s 2(4) CJAA 1999. In accordance 
with s 5(1) IA 1999, she adopted a purposive approach using the text and purpose of the 
statute as a starting point. Considering the wider legislative context next enabled the Court 
to give effect to Parliament’s designs on all legislation, rather than just the case in point.37 
Finally, Elias CJ took into account the “principles of statutory construction developed by 
judges through case law”,38 emphasising that they are “aids… not inflexible rules”.39  
 
In applying this methodology, Elias CJ highlighted the importance and the basic character of 
the principle contained in s 4(2) CJA 1985 by referring to the unusually strong wording of 
the provision as well as to the prominence given to it by the scheme of the Act.40 Against 

                                                 
32  Ibid [1]-[43]. 
33  Richardson P, Gault, Keith and Henry JJ in Poumako ibid [14]. 
34  Ibid [34]. 
35  The terminology is borrowed from Thomas J in Pora supra n 2, [125]; However, this is not to say that
 the other judges do not value the rights in question but merely that they are not willing to use them as 
a  means of unsettling existing law.  
36  John Palmer “Elias in Wonderland” (2001) 9(2) Auckland ULRev 594, 596. 
37  Palmer supra n 36, 597. 
38  Elias CJ in Pora supra n 2, [29]. 
39  Ibid [5]. 
40  Ibid [17]-[18]; the structure of the Act may be used in interpretation. See Ernie Pitchfork 
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this backdrop, the lack of express overriding language in s 2(4) CJAA 1999 seems to be 
particularly important. Her Honour continued adding weight to the rule of non-
retrospectivity at the second stage of her inquiry. In doing so, Elias J considered s 25(g) 
NZBORA 1990, read with the interpretative advice given in s 6 NZBORA 199041 and the 
support provided by ICCPR42 as well as s 7 IA 199943. Reviewing the legislative history44 led 
her Honour to the assumption that the legislature had failed to realise that it was in breach 
of fundamental rights and New Zealand’s international obligations. Finally, the Chief Justice 
reached the conclusion that s 4(2) CJA 1985 was the dominant provision to which s 2(4) 
CJAA 1999 had to give way. In order to maintain her finding, Elias CJ rejected the 
application of the traditional canons of constructions as being “mechanical” and “altogether 
out of step with the modern, purposive approach”.45   
 

(b) Traditional approach 
The orthodox approach was taken by Gault, McGrath and Keith JJ, and led to the opposite 
conclusion, namely the prevalence of s 2(4) CJAA 1999 over s 4(2) CJA 1985. Equally 
guided by s 5(1) IA 1999, emphasis was placed on the clear wording of s 2(4) CJAA 1999, 
which constrained the Court from attributing to Parliament any intent merely because it is 
in compliance with fundamental rights. For Keith J, delivering the opinion, it was beyond 
doubt “that Parliament’s purpose was to apply the amended s 80 to those…who had been 
charged with or convicted of offences committed before July 1999 but who had not then 
been sentenced.”46  
 
Likewise accepting the relevance of the surrounding law to statutory interpretation,47 his 
Honour found his proposition supported by a statement of a Member of Parliament, made 
during the drafting process of the controversial provision. Rejecting s 7 IA 1999 as not 
assisting in this case,48 Keith J turned to the orthodox principles of statutory interpretation, 
which constituted an entrenched premise in his approach. The relevant principles in this case 
are lex pos erior derogat priori,t  

                                                                                                                                                            

49 generalia specialibus non derogant50 and ut res magis valeat
quam pereat, 51 discussed below. According to Keith J, those common law rules are “not at 

 
 “Interpretation  

 Act 1999” (2000) [2000] NZLJ 469, 471.  
41  Ibid [32]-[35]. 
42  Ibid [20], [45]-[46]. 
43  Ibid [3]-[31]. 
44  Ibid [45]-[48]. 
45  Ibid [29]-[44]. Borrowing  Nicholls LJ’s words in Re Marr (Pauline)(A Bankrupt) [1990] Ch 773, 

 784-785. 
46  Keith J in Pora supra n 2, [107]. 
47  Ibid [104]. 
48  Ibid [82]. 
49  This is the principle that later laws abrogate earlier contrary laws. 
50  A general provision does not derogate from a special one. 
51  It is better for a thing to have effect than to be made void. 
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the option of the Judges.”52  The particular canons of construction at hand were all 
supporting the retrospective effect of s 2(4) CJAA 1999; given that this provision was later 
in time and more specific than s 4(2) of the principal Act, it had to prevail. If it were 
otherwise, s 2(4) CJAA 1999 would be deprived of any effect.   
 
Acknowledging the repugnance of s 2(4) CJAA 1999,53 Keith J ends his judgment with the 
following observation:54  
 

We do not deny of course that s 2(4) of the 1999 Act, as we interpret it, is a serious breach of a 
fundamental rule of our legal and constitutional system and of New Zealand’s international 
obligations. We agree that we should strive to interpret legislation consistently with that fundamental 
rule: principle, the presumption about interpreting legislation consistently with international 
obligations, the strong wording of s 4 and the direction in s 6 of the Bill of Rights all require that. But 
Parliament’s words and purpose are, we consider, so plain that we do not think that the breach can be 
removed by judicial interpretation. Rather…the matter is for the government and Parliament to 
resolve. 

 

III  REASONING UNDER SCRUTINY 

A. Presumption of inconsistency within the same Act 
 

1. The Chief Justice’s line of thinking 
Elias CJ opened her judgment with the significant observation that “[i]n the Criminal 
Justice Act 1985 Parliament has said two inconsistent things.”55 This proposition is crucial 
and shapes the whole judgment.56 It is the foundation for the evaluative and values-based 
approach taken by her, as it allows treating the conflicting provisions as presumptively equal 
sections of the same Act even though they were passed at different times. Hence, she has to 
solve an inconsistency within the same Act as opposed to an inconsistency between two 
Acts, which is the starting position of the reasoning applied by Keith J.57 This distinction 
allows her to apply a different test, namely the one developed by Lord Herschell LC in 
Lockwood:58   
 

[T]here is a conflict sometimes between two sections to be found in the same Act. You have to try and 
reconcile them as best you may. If you cannot, you have to determine which is the leading provision 
and which the subordinate provision, and which must give way to the other. 

 
                                                 
52  Keith J in Pora supra n 2, [103]. 
53  Ibid [63]. 
54  Ibid [116]. 
55  Elias CJ ibid [1]. 
56  Killeen et al supra n 4, 300. 
57  This assumption is supported by the long title of the CJAA 1999, which declares it to be “An Act to
 amend the Criminal Justice Act 1985.” Ibid 301. 
58  Institute of Patent Agents v Lockwood (UKHL 1894) [1894] AC 347 (Lockwood). 
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Primarily, Elias CJ’s assumption of inconsistency within the same Act is supported by the 
amending Act itself, which explicitly states in s 1(1) CJAA 1999 that this Act “is part of the 
Criminal Justice Act 1985”.59 Having referred to that, she considers the imperative in s 6 IA 
1999 that “[a]n enactment applies to circumstances as they arise” as relevant.60 The principle 
that the law is always speaking was recognised at the time the Act was passed by s 5 of the 
Acts Interpretation Act 1924, stating:61

 
(d) The law shall be considered as always speaking, and whenever any matter or thing is expressed 

 in the present tense the same shall be applied to the circumstances as they arise, so that effect  
may be given to each Act and every part thereof according to its spirit, true intent, and  
meaning. 

 
Hence, s 4(2) CJAA1999 speaks at the same time as s 2(4) CJA 1985; or, borrowing Thomas 
J’s words: “[t]hey are, by virtue of Parliament’s edict, effectively concurrent provisions.”62  
 

2. The validity of her argument 
Both provisions invoked by Elias CJ seem to be very clear. However, the main idea behind s 
1(1) CJAA1999 is to make the definitions and the structural apparatus of the principal Act 
applicable to the changes and new provisions introduced by the amending Act. It is not to be 
understood as to require that the provisions inserted by an amending Act be deemed to have 
always been part of the Act that is amended. The amendments become part of the principal 
Act only from the date they apply, and a Court is bound to take that date into account in 
giving them effect.63 Although s 1(1) CJAA 1999 does not change the fact that s 2(4) CJAA 
1999 is enacted later in time, it does lend support to the Chief Justice’s submission that 
Parliament has expressed two inconsistent intentions in the same Act.  
 
Keith J is not arguing against this assumption as such but distinguishing Lockwood from the 
case before the Court based on the fact that the former concerned the relationship between 
provisions of the principal Act and rules made thereunder and also contemplates provisions 
included in the same Act without any temporal element arising.64 This is equally true. 
Moreover, it points out what might easily be obscured by the principle that the law is always 
speaking; that is the fact that s 2(4) CJAA1999 is and remains the later enactment. In 
making her argument, the Chief Justice seems to maintain that the application of this 
principle makes both provisions equal in a sense that counteracts the different time of 
enactment.  
 

                                                 

r

59  Although not mentioned by Elias CJ, s 23 IA 1999 supports her assumption by determining that “[a]n 
 amending enactment is part of the enactment that it amends.” 
60  Interpretation Act 1999 (NZ), s 6.  
61  Acts Interpretation Act 1924 (NZ), s 5(d). 
62  Thomas J in Po a supra n 2, [152]. 
63  Jim Evans “Questioning the Dogmas of Realism” (2001) [2001] NZ Law Review 145, 168. 
64  Keith J in Pora supra n 2, [114]; emphasis added. 
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Thomas J, on the other hand, acknowledges that there is a difference between the cases, but 
appears to argue that this is insignificant:65  
 

Just as in cases where the provisions are unquestionably in the same statute enacted at the same time a 
purposive approach is adopted so, too, where a conflicting section is later introduced into the principal 
Act by way of amendment, the purposive approach is appropriate to resolve the conflict. The 
amending section still falls to be interpreted in the context of that Act and having regard to the policy 
and purpose of that Act. 

 
However, this seems to be beside the point, as no one is denying the application of a 
purposive approach.66 Yet Keith J explicitly refers to the direction given in s 5(1) IA 1999 as 
being mandatory.67 What indeed is significant is Thomas J’s reference to the Court of 
Appeal’s decision in Kelly v Lower Hutt City.68 In this case the Court likewise was 
confronted with two conflicting sections in the same Act where one was inserted later by 
amendment. Expressly referring to the principle in Lockwood, Turner J held that where a 
“special section” is subsequently passed expressly or impliedly derogating from a more 
general provision in the same statute, it has to be determined in all the circumstances which 
is the leading provision and which is the subordinate provision and which must give way to 
the other.69  
 

B. FINDING PARLIAMENT’S WILL 
 
The paramount criterion in statutory interpretation is that Parliament is to be taken to have 
an intention in every enactment and that it is the function of the courts to find out and 
declare that intention.70 Although, a fiction in the sense that Parliament does not have a 
mind to form an intention,71 it is nevertheless of great importance as it derives from the 
notion that Parliament is supreme. The doctrine of parliamentary supremacy72 is the clear 
constitutional position in New Zealand and is founded on a fundamental commitment that 
Parliament must always be free to legislate for the public good.73 As will be seen, how this 
concept applies is the central issue in the difference of opinion and apparent in almost every 
argument. Therefore, the concept of parliamentary supremacy will be introduced in the 
following, confined however to the facts relevant to this paper.     
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65  Thomas J ibid [150]. 
66  For the different approaches in statutory interpretation see Morag McDowell and Duncan Webb The 
 New Zealand Legal System - structures, processes and legal theory (2 ed, Butterworths, 1998) 301-307. 
67  Keith J in Pora supra n 2 [103]. 
68  Kelly v Lower Hutt Ci y (CA 1971)[1972] NZLR 126 (Kelly). 
69  Ibid 130. 
70  Francis Bennion Statutory Inte p e ation (4 ed, Butterworths Lexis Nexis, London, 2002) 405. 
71  Ibid 408; for a discussion on the validity of the proposition that legislative intent is a fiction, see Jim 
 Evans supra n 63, 159-163.  
72  The content of this doctrine is not undisputed. For the different possibilities see Philip A Joseph 
 Constitut onal and Adminis rative Law in New Zea and (2 ed, Brookers, Wellington, 2001)461-509. 
73  Ibid 530. 
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1. The concept of parliamentary supremacy 
The doctrine of parliamentary sovereignty has been regarded as the most fundamental 
element of the British Constitution. As a British concept it took root in New Zealand and 
underpins the legal and political system of the country.74 Traditionally, this concept means75

  
 neither more nor less than this, namely, that Parliament…has under the English Constitution, the  

right to make or unmake any law whatever; and further, that no person or body is recognised by the  
law as having a right to override or set aside the legislation of Parliament.  

 
According to the absolutism of the Westminster doctrine, Parliament is omnipotent. It 
enjoys unlimited and illimitable powers of legislation, and judges have recognised 
parliamentary enactments as the highest source of law.76 From there it follows that the 
common law is subordinate to statutory provision.77 In acknowledging parliamentary 
supremacy, the common law has developed certain proposition as well as principles of 
statutory interpretation. Parliament’s word can be neither judicially invalidated78 nor 
controlled by earlier enactment. A previous Parliament’s attempts at enacting unchangeable 
legislation may be repealed, overridden, or simply ignored.79  Since Parliament is all-
powerful, it is free to change previous law in any way it thinks appropriate. A classic 
authority for the proposition that Parliament cannot “tie its hands” is the decision of the 
English King’s Bench Division in Vauxhall (1932),80 affirmed by the English Court of 
Appeal in Ellen Street (1934).81 These authorities also stand for the traditional principle lex 
posterior derogat priori. This principle of statutory interpretation guarantees that the latest 
expression of Parliament’s will prevails and means that if a later Act does not expressly 
repeal an earlier enactment but makes provisions to the contrary the earlier enactment is 
treated as impliedly overridden to the extent of the inconsistency.82 The most recent 
expression of Parliament’s will is taken to be the actual one and hence must be upheld; 
Parliament is taken to intend the earlier enactment to be repealed. From the 1974 English 
House of Lords decision in Pickin83 it follows that this is so even if Parliament might have 
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74  Puvogel supra n 23, 116-118. 
75  AV Dicey Introduction to the Study of the Law of the Constitu on (10 ed, Macmillan & Co Ltd, 

New  York, 1959) ch 1, 39-40. 
76  Joseph supra n 72, 472; for a discussion on the foundations of this doctrine see Joseph ibid 462-464. 
77  Ibid 475. 
78  “What the statute itself enacts cannot be unlawful, because what the statute says and provides is itself 
 the law, and the highest form of law known to this country.” Morris J in Haliburton v Broadcasting 
 Commission [3 December, 1998] HC, Auckland, CP342/98, 8 quoting Ungoed-Thomas J in Cheney 
v  Conn (Inspector of taxes) [1968] 1 All ER 779, 782. 
79  Joseph supra n 72, 461. 
80  Vauxhall Estates Limited v Liverpool Co poration (1931 EWHC (QB)) [1932] 1 KB 733 (Vauxhall). 
81  Ellen Street E tates, Limited v M n ster o  Health (1934 EWCA Civ) [1934] 1 KB 590 (Ellen Street).  
82  Bennion supra n 70, 254-255. This is also called implied epeal p o tanto as the later act repeals the
 earlier act pro tanto, that is only as far as its subject matter extends. See Burrows infra n 89, ch 14, 
 277-278. 
83  British Railway Board v Pickin (1974 UKHL) [1974] AC 765 (Pickin). 
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been misled in enacting the provision later in time. It is a consequence of parliamentary 
supremacy that the courts can neither inquire into the procedure by which an Act was 
passed nor explore whether Parliament was misled in passing it. When error arises in 
parliamentary proceedings it must be for Parliament to correct it and the courts are not 
empowered to remedy.84  
 
The further traditional canons of construction, illustrated in the case law and invoked in 
Pora, are generalia specialibus non derogant and ut res magis valeat quam pereat. These 
canons are also founded on the doctrine of parliamentary supremacy. The former intends to 
uphold a general expression of Parliament’s intent as far as it does not collide with a specific 
expression in the same area of law and thus preserves as much of Parliament’s intention as 
possible.85 The latter principle is based on the notion that Parliament must have an intention. 
Adopting an interpretation that deprives a provision of any effect is to frustrate Parliament’s 
intention. This, however, is perceived as being repugnant to the courts’ primary function of 
interpreting enactments and as a challenge Parliament’s sovereignty.86 However, one has to 
bear in mind that the canons of statutory interpretation do not possess the same 
authoritative force as judicial precedents. Rather, they are guidance as to the legislative 
intention arising out of the reorganisation of parliamentary supremacy. Although they are 
well established and part of the common law in a broad sense, the application of such a guide 
in relation to one Act cannot be binding in relation to a different Act.87     
 
Furthermore, it follows from the traditional perception of parliamentary supremacy that all 
statutes are of equal validity and importance, since each Parliament is equally omnipotent. 
There are no fundamental laws.88   
 
The aforesaid is traditionally accepted and provides the backdrop against which the Chief 
Justice’ reasoning needs to be contrasted.   
 

2. Reason for the different findings of legislative intention 
Considering that both judgments are based on a purposive approach as stipulated in s 5(1) 
IA 1999,89 it is interesting to see how they can reveal absolutely opposed legislative intents.  
Based on the Chief Justice’s presumption of an irreconcilable inconsistency within the same 
Act and the application of the principle in Lockwood, Elias J defined the crucial question as 
being not one “of clarity but rather which section is meant by Parliament to prevail?”90 Keith 
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84  Ibid 790, 800. 
85  This principle was explained by Lord Selborne LC in Seward v The Owners of The “Vera Cruz” (1884) 
 UKHL 10 App Cas 59, 68; for further case law, see Bennion supra n 70, 258.  
86  Thomas J in Po a supra n 2, [161]. 
87  Bennion supra n 70, 439-446. 
88  Joseph supra n 72, 472. 
89  Regarding the purposive approach in general, see JF Burrows S atute Law in New Zealand (2 ed,
 Butterworth, Wellington, 1999) ch 8.  
90  Elias CJ in Pora supra n 2, [26]; Thomas J ibid [127]. 
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J, on the other hand, focused on the intention Parliament had when enacting s 4(2) CJAA 
1999. Basically, the judges are searching for different intents. Having this in mind, the 
different outcomes are no longer astonishing.  
 

3. Challenging the rights-centred approach  
In accordance with her perception of the issue, Elias CJ analysed both provisions. 
Acknowledging the clearly retrospective effect that s 2(4) CJAA 1999 commands on its face, 
she remarks: 91

 
 But that clarity of legislative purpose is not the end of the matter. Section 4(2) CJA 1985 is equally 
 clear. There is no ambiguity in the emphatic language in which it is expressed. It brooks no detraction 
 except ss 152(1) and 155(1), specifically referred to in s 4(2). It is said to prevail “notwithstanding any 
 other enactment or rule of law to the contrary. 
 
This is opposed to the traditional approach pursued by Keith J. Applying s 5(1) IA 1999 
only to s 2(4) CJAA 1999, he found that the legislative purpose of retrospective application 
is clear.  
 

(a) The wording of the provisions 
Elias CJ concluded from the wording that Parliament had anticipated issues of 
incompatibility in s 4 CJA 1985 itself and provided that s 4 CJA 1985 is to prevail in the case 
of incompatibility with other legislation. The fact that the provision explicitly provides for 
two exceptions is taken to imply that any exception should be explicitly mentioned. If 
Parliament had intended the prevalence of s 4(2) CJAA 1999, it would have been easy either 
to add s 80(2A) to the exceptions already mentioned in s 4(2) CJA 1885 or to provide that s 
2(4) CJAA 1999 applies notwithstanding s 4(2) CJA 1885.92 Of course, it would have been 
possible for Parliament to have added “notwithstanding s 4 of the principal Act” to the 
language of s 2(4) CJAA 1999, however, according to Keith J’s approach such an addition 
was not required.93 His Honour relied on authorities like Vauxhall and Ellen Street where 
the courts held that Parliament’s attempts to require its successor to use such “magic 
formulas” are ineffective.94  
 

(i) Opposing authorities   
In Vauxhall the English King’s Bench Division was confronted with a provision in an Act 
about the assessment of compensation in case of land acquisition, which reads in relevant 
part:95

                                                 
91  Elias CJ ibid [25]. 
92  Ibid [28]. 
93  Keith J ibid [111]. 
94  Ibid. 
95  Acquisition of Land (Assessment of Compensation Act) 1919 (UK), s 7(1). 
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 (1) ….have effect subject to this Act, and so far as inconsistent with this Act those provisions 

 shall cease to have or shall not have effect:…    
 
A later enactment provided for an assessment on a materially different basis explicitly 
referred to the earlier Act:96

 
(2) Subject as aforesaid, the compensation to be paid for such land shall be assessed in accordance 
  with the Acquisition of Land (Assessment of Compensation) Act, 1919. 

 
The issue before the Court was similar to the one in Pora in that the provisions were in 
conflict97 and the wording of the earlier one explicitly claimed priority. 
Constructing the earlier provision as being restricted to existing Acts of Parliament based on 
the marginal note to the section (“effect of Act on existing enactments”98), the Court held 
that the provisions of the later Act, so far as they were inconsistent with the earlier Act, 
must prevail over it. The Court went on to remark that, “no Act of Parliament can 
effectively provide that no future Act shall interfere with its provisions.”99 Parliament is not 
competent to tie its hands in such a way.100   
 
Only three years later the English Court of Appeal had to revisit the issue in Ellen Street. 
Approving the decision in Vauxhall the Court held that:101

 
 [T]he Legislature cannot, according to our constitution, bind itself as to the form of subsequent 
 legislation, and it is impossible for Parliament to enact that in a subsequent statute dealing with the 
 same subject-matter there can be no implied repeal. If in a subsequent Act Parliament chooses to make 
 it plain that the earlier statute is being to some extent repealed, effect must be given to that intention  

just because it is the will of the Legislature. 

 

(ii) Critical analysis 
Without calling a spade a spade, the Chief Justice exactly assumed what was refused by the 
aforementioned authorities, namely that s 4(2) CJA 1985 has an impact on how Parliament 
can enact future legislation to the contrary. Certainly, the strong wording of s 4(2) CJA 
1985 represents the paramount importance that Parliament awarded this section. However, 

                                                 

i

96  Housing Act 1925 (UK), s 46. 
97  Vaxhall supra n 80, 742. The Court did not decide the question whether the provisions could be 
 reconciled but stated that if they could not “then the earlier Act is impliedly repealed by the later in
 accordance with the maxim ‘Leges poster ors priores contrarias abrogant’.” This is apparent from the
 wording of the later provision. “[S]ubject as aforesaid” must mean that pro tanto there is an implied
 repeal of the provisions of the earlier act. Ibid 744. 
98  As the marginal note is no part of the statute, the Court emphasised that it would have come to the 
same conclusion without that note.  Avory J in Vauxhall ibid 743. 
99  Ibid.  
100  Ibid. 
101  Maugham LJ in Ellen Street supra n 81, 597. 
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the use of the expression “notwithstanding” in drafting a provision is not uncommon. It 
generally indicates that the legislature intended the provision to take precedence over all 
existing provisions.102 Taking this as referring to future enactments as well is not without any 
difficulties. The Chief Justice had to get around authorities like Vauxhall and Ellen Street. It 
is striking that Elias CJ was simply ignoring the existence of those authorities. Although not 
explicitly argued, it can be gathered from the whole reasoning that her Honour distinguished 
Pora from Vauxhall and Ellen Street. The facts in the latter cases are different to Pora 
inasmuch as the provisions are indisputably contained in two different Acts and the later 
explicitly states that the assessment is to be undertaken in accordance with the earlier Act.103 
Given that her Honour’s entire reasoning in Pora is based on the assumption of an 
inconsistency within the same Act, the factual differences between the cases appear to be 
essential.  
 
Without giving any reasons, Elias CJ determined in her conclusion that constructing s 4(2) 
CJA 1985 as prevailing neither affects the orthodoxy that Parliament cannot bind its 
successors nor does it attempt to tie Parliament to a ‘manner and form’ restriction.104 
Concerning her first statement, it is true insofar as s 4(2) CJA 1985 does not restrain a 
future Parliament from either changing this section or enacting contradictory provisions.105 
All that is required, according to the Chief Justice, is to do so in a plain manner, that is 
expressly instead of impliedly.106 Having said this, it is rather difficult to accept her second 
assertion. It seems that tying Parliament to a ‘manner and form’ restriction is not only the 
consequence of Elias CJ’s construction but also exactly what is intended.107 Whether this is 
tenable or not requires further contemplation.  
 
It is submitted that the concept of illimitable sovereignty is founded on paradox and circular 
reasoning. Theoretically, it is logically and practically impossible to combine absolute 
legislative authority with restrictions on that authority which, if valid, would make it cease 
to be absolute. Hence, every attempt to tie the hands of a sovereign legislature must fail.108 
“Parliament is all-powerful, yet powerless to limit its powers.”109 If Parliament is 
omnipotent, what is there to constrain its will? It is paradoxical and circular to say that 
absolute power cannot be restricted because then power would not be absolute.110 Another 
explanation is based on the assumption that the legislature is always equal and always of 
absolute authority. It does not acknowledge any superior upon earth, which the prior 
legislature must have been, if its ordinances could bind a subsequent Parliament.111 From 

                                                 
102 McDowell and Webb supra n 66, 310; emphasis added. 
103  Housing Act 1925 (UK), s 46(2).  
104  Elias CJ in Pora supra n 2 [52]. 
105  Thomas J ibid [140]. 
106  However, the rejection of this canon of construction is dealt with separately at IIIC1(a).  
107  Puvogel supra n 23, 134. 
108  Dicey supra n 75, 68. 
109  Joseph supra n 72, 480. 
110  Ibid. 
111  Sir William Blackstone Commentaries on the Laws of England (16 ed, Cadell & Butterworth,   
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that it follows that Parliament is not disabled from enacting unchangeable legislation, 
however, a subsequent Parliament, being of equal and absolute authority, would not be 
bound. This is contradictory as well since the phrase “unchangeable” cannot describe a 
statute that a subsequent Parliament is free to change.112 This leads to the question whether 
the idea that Parliament cannot bind itself in this absoluteness is indeed a necessity of 
parliamentary sovereignty or whether there is a different perception of this concept possible 
that allows certain degrees of ties. However, this will be contemplated further below (at 
IIIC1(d) and IIID). 
 
If not influencing the form in which Parliament can repeal s 4(2) CJA 1985, the least that 
can be drawn from the strong and emphatic wording of this section is the importance that 
the enacting Parliament conceded to the right embodied. This is, however, exactly what 
Keith J had deduced from the wording. Unfortunately, the importance of the right in 
question does not play any role in the traditional approach to statutory interpretation, since 
all statutes are presumably of equal validity.113 Keith J has no doubt that s 4 CJA 1985 is the 
leading provision. However, based on his rejection of the assumption of an inconsistency 
within the same Act, this is of no importance in the present case.114  
 

(b) Elias CJ’s “little helper” 
The Chief Justice’s construction of the provisions in question is focused on the importance 
of the non-retrospectivity principle. In adding weight to that rule she referred, inter alia, to 
the scheme of the Act as well as to s 7 IA 1999 and art 15(1) ICCPR. The motivation for her 
Honour’s endeavour to point out the importance of the right in question becomes apparent 
at a later stage of her reasoning, namely when rejecting the traditional canons of 
construction (see IIIC1). In adding weight Elias CJ was setting the foundation for the 
unorthodox notion of the existence of fundamental law supported by foreign authorities 
(see IIIC1(a)).  
 

(i) The scheme of the Act 
Elias CJ deduced from the location of s 4(2) CJA 1985 in Part I of the Act, headed 
“Sentencing Generally”, that it is a leading provision. Principles under this heading “set the 
tone and indicate the purpose of the legislation.”115 Elias CJ concluded that “[t]he 
prominence given to this provision indicates its importance in the scheme of the 

                                                                                                                                                             
 London, 1825) vol 1, 91, 162.  
112  Joseph supra n 72, 480. 
113  Halsbury’s Laws of England (3 ed, Butterworth & Co Ltd, London, 1961) vol 36 [560]. 
114  Keith J in Pora supra n 2 [112]. 
115  Elias CJ ibid [18]. This is in accordance with s 5(3) IA 1999, which provides that the organisation and 
 format of the enactment is an indication as to its meaning.  
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fundamental statutory text relating to criminal justice.”116  Hence, all other provisions, 
including s 2(4) CJAA 1999, are to be interpreted as subject to this provision.117   
 

(ii) Section 7 IA 1999 
In the Chief Justice’s opinion s 7 IA 1999 lends support to her construction, as it provides 
that an enactment “does not have retrospective effect.”118 Significantly, she did not mention 
s 4(1) IA 1999, which provides in relevant part:119

 
(1) This Act applies to an enactment……unless 
  (a) The enactment provides otherwise; or 
  (b) The context of the enactment requires a different interpretation. 

 
This provision is exactly the reason why Keith J does not find s 7 IA 1999 as assisting in this 
case, given that s 4(2) CJA 1985 is directly confronted by s 2(4) CJAA 1999. Additionally, it 
seems that the precise and categorical terms of s 4(2) CJA 1985 and s 25(g) NZBORA 1990 
exclude the application of the general law.120 Having this in mind, it lowers somewhat the 
supportive effect of s 7 IA 1999. Nevertheless, the recognition of the non-retrospectivity 
principle as a guidance to statutory interpretation adds weight to the principle as such.  
 

(iii) Article 15(1) ICCPR 
Aiming at emphasising the importance of the non-retrospectivity principle, Elias CJ 
considered the relevant provisions of the NZBORA 1990 (which will be dealt with below at 
0) and article 15(1) ICCPR. In doing so she imported all of the underlying policy reasons as 
factors suggesting that for s 4(2) CJA 1985 to prevail is desirable. On the interpretative 
strategy pursued by her, arguably, this is quite a legitimate field of consideration.121  
 
Of note is the fact that the ICCPR is of minor significance to the correct construction of 
the provisions in question. The law applicable in New Zealand is the law enacted by 
Parliament. International treaties, on the other hand, are entered into by executive conduct, 
often without any significant scrutiny by the legislature. Allowing treaties to become part of 
the domestic law without prior legislative approval would conflict with the doctrine of 
parliamentary supremacy, as it would effectively allow the executive branch to legislate by 
adopting international obligations. Therefore, international treaties are not part of the 
domestic law unless expressly incorporated by statute.122 New Zealand has enacted s 4(2) 

                                                 
116  Ibid. 
117  Palmer supra n 36, 597. 
118  Interpretation Act 1999 (NZ), s 7.  
119  Ibid s 4(1). 
120  Keith J in Pora supra n 2, [82]. 
121  Palmer supra n 36, 598. 
122  Alex Conte “From Treaty to Translation: the Use of International Human Rights Instruments in the 
 Application and Enforcement of Civil and Political Rights in New Zealand” (2001) 8 CantaLR 54, 56.  
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CJA 1985 and ss 25(g) and 26 NZBORA 1990 in deliberate fulfilment of its obligations 
undertaken under article 15(1) ICCPR. International instruments can have effect only as a 
matter of common law in cases where there is some ambiguity or where Parliament is silent. 
The ICCPR is mainly used by New Zealand Courts to interpret substantive rights.123 
However, it cannot be used to override national law. As Richardson J plainly stated in 
Ashby:124  
 

The Courts in interpreting legislation will do their best conformably with the subject-matter and the 
policy of the legislation to see that their decisions are consistent with our international 
obligations…But if the terms of the domestic legislation are clear and unambiguous, they must be 
given effect to by the Courts whether or not those terms carry out New Zealand’s international 
obligations.   

 
This stems from the basic constitutional presumption that Parliament does not intend to 
legislate in a manner contrary to its international legal obligations.125  
 
Given the existence of similar domestic law which has priority, there is not much to be 
gained by reference to article 15(1) ICCPR. It can only add weight to the rights in question 
and cannot assist on its own. Since the focus of the rights-centred approach is not so much 
on the correct relationship between two statements, but rather on which of them is the 
stronger one, the endorsement by the ICCPR of one statement over the other bolsters the 
argument for that section.126  
 
In the end of Elias CJ’s argument we all know that the principle of non-retrospectivity is of 
paramount importance. That is all very well. However, the point is that no one had ever 
denied that. Keith J made similar observations in his judgment; he even adds:127

 
 [T]he prohibition in art 15 is not subject to any possible limit (as for instance are the rights to 

 freedom of expression and freedom of association), and it is not subject to derogation in time of  
public emergency threatening the life of the nation (again unlike those freedoms and also the other  
rights in respect of criminal proceedings).  

 
Again, the importance of a right in question is not a valid consideration in the traditional 
approach to statutory interpretation.    

(c) Parliament’s misconception 
The Chief Justice points out that Parliament may have failed to recognise that in changing 
the minimum period of imprisonment in s 80 CJAA 1999 it was imposing a penalty, not just 
dealing with a matter of administration; and it may not have recognised this was contrary to 

                                                 
123  Petra Butler “Human Rights and Parliamentary Sovereignty in New Zealand” (2004) 35 VUWLR 341, 
 346. 
124  Ashby v Minister of Immigration [1981] 1 NZLR 222, 229 (Ashby). 
125  Conte supra n 122, 60. 
126  Palmer supra n 36, 598. 
127  Keith J in Pora supra n 2, [78], [79]. 
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the international treaty and the Bill of Rights Act 1990.128 The difficulty with this 
proposition is that there is ample authority denying judges the power to refuse the 
application of a statute even if Parliament was fundamentally misled.  
 
In Pickin for instance, the English House of Lords was confronted with an allegation that 
Parliament was misled when enacting a particular statute.129 Their Lordships held that such 
an allegation could only be established by examining the procedure by which Parliament 
passed the Act and that courts were not empowered to engage in such an examination. 
Affirming an obiter statement of Lord Campbell in Edinburgh and Dalkeith Railway Co v 
Wauchope, their Lordships held:130

 
 [A]ll that a court of justice can look to is the parliamentary roll; they see that an Act has passed both 
 Houses of Parliament, and that it has received the royal assent, and no court of justice can inquire into 
 the manner in which it was introduced into Parliament, what was done previously to its being 
 introduced, or what passed in Parliament during the various stages of its progress through both  

Houses  of Parliament.   
 
Lord Reid pointed out that “no one since 1842 has doubted that [this] is the correct 
statement of the constitutional position.”131 Therefore, an Act of Parliament cannot be 
declared invalid or ineffective in the courts on account of some irregularity in parliamentary 
procedure, or on the ground that Parliament in passing it was misled. In cases where a 
parliamentary wrong has been committed the remedy must be sought from Parliament.132 
This rule is reflected in article 9 of the Bill of Rights Act 1688 and stems from the necessity 
of absolute freedom of speech in Parliament.133 Citing a whole stream of authority in 
support for this adjudication, Lord Morris of Borth-Y-Gest stated that “[u]nless the 
authority of these pronouncements is for some reason to be eroded there cannot be a triable 
issue in the courts whether an Act of Parliament was improperly obtained.” 134  
 
The traditional common law is clearly opposed to what Elias CJ is arguing in Pora. However, 
it has to be noted that it is a decision of the House of Lords and as such not binding in New 
Zealand. Nevertheless, it is highly persuasive in the whole Commonwealth and would 
usually be followed. Besides, the proposition in Pickin is so well settled that there is not 
much case law discussing it. Interestingly, Elias CJ did not even mention existence of the 
authority instead of arguing against the ruling.  
 

                                                 
128  Elias CJ ibid [15]. 
129  The Court was confronted with a private Act, however, the rules discussed are all the more applicable  

to public Acts. 
130  Pickin supra n 83, 787, 790-791, 793; affirming the obiter dicta of Lord Campbell in Edinburgh and       

Dalkeith Railway Co v Wauchope (1842) 8 Cl & Fin 710.    
131  Pickin ibid 787. 
132  Ibid 792-793, 800. 
133  Ibid 799; Bill of Rights Act 1688 (UK), art 9(1). 
134  Ibid 792. 
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(i) The argument 
Her Honour’s assumption that Parliament was misconceived is mainly based on the drafting 
history to the CJAA 1999, but also on the fact that its sibling Act, the CAA 1999, which 
according to its long title was concerned with penalties,135 did not purport to have 
retrospective effect. As both Acts share the same purpose in addressing serious crime, it is 
not evident why only one of the companion Acts is supposed to increase a penalty 
retrospectively.136 The only reasonable explanation is that Parliament was mistaken in the 
character of what it had proposed. This is supported by the long title to the CJAA 1999, 
which refers only to the term “parole;” there is no reference to the language of “penalty” in 
the whole Act.137 Furthermore, it is explicable why Parliament might have proceeded 
erroneously if one takes the view that it was of the opinion that inserting the critical 
provision would only affect a matter of administration. Historically, parole had been dealt 
with on an administrative basis only.138 Since the punishment for murder is life 
imprisonment, Parliament may have incorrectly thought that a change in parole eligibility 
through imposition of minimum periods of imprisonment was a matter of administration 
rather than penalty.  
 
Moreover, the critical subsection to s 80 CJAA 1999 as well as s 2(4) CJAA 1999 were 
introduced into the Amendment Bill at the committee stage and hence not subject of a 
report to Parliament by the Attorney-General under s 7 NZBORA 1999. Considering that, 
it would not be surprising if the repugnance of the new sections with fundamental law had 
escaped the attention of Parliament. Referring to the parliamentary debates, Elias CJ found 
it striking that there is no indication that Parliament had appreciated that adoption of s 2(4) 
CJAA 1999 was inconsistent with the fundamental principle of non-retrospectivity.139 Her 
Honour’s conclusion was the following:140  
  
 Certainly the absence of any reference to or specific modification of s 4(2) of the Criminal Justice 
 Act or acknowledgment of inconsistency with s 25(g) of the New Zealand Bill of Rights Act 1990 
 suggests failure to appreciate that what was accomplished was properly classified as a retrospective 
 increase in penalty. 
 
Interestingly, Keith J examined the drafting history as well, though with a different focus 
and a different outcome. He relied on the following statement made by the responsible 
Member of Parliament when speaking to the amendments:141

 

                                                 
135  The long title to the CAA 1999 provides that it is “[a]n Act to amend the Crimes Act 1961 to increase 
 penalties for certain offences involving home invasion”. 
136  Elias CJ in Pora supra n 2,[13]. 
137  Ibid [46]. 
138  Thomas J ibid [153]. 
139  Elias J ibid [45].  
140  Ibid [15]. 
141  (1999) 578 New Zealand Parliamentary Debates 17687 (Patricia Schnauer); about the use of Hansard  

in statutory interpretation  see JF Burrows “Statutory interpretation” (1988) [1988] NZLJ 2, 3. 

 22



R V PORA 

 I would also like to draw the House’s attention to the impact that this will have because, of course,  
once this Bill becomes law…then the impact of that provision will affect those who are now before the  
courts on murder charges in the context of home invasion. 

 
From that Keith J concluded that Parliament’s purpose was to apply the amended s 80 to 
those already before the courts.142 The first difficulty lies in the fact that the intent of one 
Member of Parliament is not necessarily to be taken as the legislative intent.143 Secondly, this 
statement does not reveal a sign of appreciation of the nature of s 80 CJAA 1999 and hence 
does not counteract the Chief Justice’s argument. However, the crucial point is that both are 
searching for different legislative intents. Keith J is focusing on the intention Parliament had 
when enacting s 2(4) CJAA 1999, whereas Elias CJ is asking the question of which provision 
was intended to prevail. Although a retrospective application might be the ‘right’ legislative 
intent in Keith J’s line of argument, it cannot contribute to the Chief Justice’s search, as it 
does not reveal anything about which section is meant to take priority. Besides, it is of no 
importance to the traditional approach “[w]hether Members of Parliament characterised the 
power in s 80 correctly as concerning ‘a penalty’…or incorrectly as relating to the 
administration of the penalty”.144 That is only to suggest that Parliament might not have 
passed the statute if it had recognised these things. It is, however, not a ground for 
abrogating a statute.145 For the rights-centred approach, on the other side, the appreciation 
of abridging a fundamental right is crucial. It is exactly the suggested misconception that 
allows the finding of the legislative intent preferred by the Chief Justice: if Parliament would 
not have passed s 2(4) CJAA 1999 (if it had recognised that this is in breach with a 
fundamental right), how can it have intended to abridge this right? Hence, it is impossible 
that Parliament had meant s 2(4) CJAA 1999 to prevail. This is supported “by the sheer 
implausibility of Parliament’s acting in breach of the New Zealand Bill of Rights Act and its 
international obligations.”146 It is plainly “inconceivable that Parliament would have acted so 
casually had it appreciated the implications.”147 Referring to Lord Macmillan’s judgment in 
Ayrshire,148 Elias CJ stated that:149  
 
 Where legislation proceeds in error, it may “misfire” and be ineffective… while a Court would be
 properly reluctant to hold that legislation has no effect, there should not be a similar reluctance to take

                                                 

s

142  Keith J in Pora supra n 2 [107]. 
143  Bennion supra n 70, 408. 
144  Keith J in Pora supra n 2 [115]. 
145  Evens supra n 63, 170. 
146  Elias CJ in Pora supra n 2 [46]; Michael Hodge “Statutory Interpretation and Section 6 of the New 

Zealand Bill of Rights Act: A Blank Cheque or a Return to the Prevailing Doctrine?” (2000) 9 Auck 
ULRev 1, 9-10. 

147  Elias CJ ibid [48].  
148  Ayrshire Employers Mutual Association Ltd v Commissioners of Inland Revenue (1946 UKHL) 
 [1946]  27 TC 331 (Ayrshire).  
149  Elias J in Pora supra n 2 [48]; Thomas J ibid [154]; This statement is almost as harsh as Cooke J’s 
 dicta in Fraser v State Services Commi sion [1984] 1 NZLR 116, 121 (CA) that “some common law 
 rights may go so deep that even Parliament cannot be accepted by the Courts to have destroyed 

 them”. 
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 the unusual legislative history into account in choosing between two irreconcilable expressions of
 legislative will. 
 

(ii) Challenging the assumption 
It appears that there are several difficulties with this part of the judgment. First, it is hard to 
see the difference between holding a statute ineffective and preferring one expression of 
legislative will over another. Practically, the latter amounts to the former in the case of 
irreconcilability since one provision necessarily must give way and therefore is ineffective. 
Secondly, one might think it strange to attribute to Parliament the intention of not 
abrogating a fundamental right, given that it had not even recognized that its enactment had 
a bearing on this right. Such an intention seems to be fictional as it is rather obvious that 
Parliament had no intention in this respect at all. However, Parliament is to be taken to have 
an intention in every enactment even if it actually had none.150 Every interpretative outcome 
is a mere guess that is deemed to be Parliament’s intent but whether it is in fact what 
Parliament intended remains a matter of conjecture.151 A third difficulty is that Elias CJ in 
applying the basic constitutional presumption that statutes are not intended to contravene 
international law overlooked that there exist certain restrictions, such as the clear and 
unambiguous terms of domestic legislation (see IIIB3(b)(iii)). The words used in s 2(4) 
CJAA 1999 are rather plain. Thus, under the traditional approach, they put a limit on the 
application of that rule.152 This appears to be different under the rights-centred approach. 
Elias CJ purported that this rule should apply even if the ambiguity is only in regard to the 
legislative purpose. This, however, bears the risk of uncertainty and confusion, as it is always 
possible to create an ambiguity in either the language or the purpose of legislation.153 Thus, it 
opens the door for international obligations which otherwise would not be applicable.154  
Not only would this conflict with the notion of parliamentary supremacy but also it could 
lead to some practical problems, given the huge amount of international treaties to which 
New Zealand is a party.155 It would effect a highly significant change to the legal system.156  
 

4. Brief comment 
Both judgments took s 5(1) IA 1999 as a starting point and went on to consider the same 
surrounding law and history but interestingly, reached opposed legislative intentions. This is 
due to the different perception of the issue and its implications in the main emphases of each 
judgment. While the traditional approach focused on s 2(4) CJAA 1999 and the limits set by 
its unambiguous wording, the Chief Justice analysed both provisions, emphasising the 
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150  Bennion supra n 70, 414. 
151  Thomas J in Po a supra n 2, [168]; emphasis added. 
152  Keith J ibid [116]. 
153  Bernard Robertson “Judges, deconstruction and the rule of law” (1994) NZLJ 344, 345. 
154  Supra IIIB3(b)(iii). 
155  In 2001 New Zealand was a party to around 1000 multilateral treaties and 1400 bilateral treaties. See
 Evans supra n 63, 156. 
156  Ibid. 
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importance of the right in question. This approach is, of course, unconventional but not 
impermissible. Nowhere is it stated that s 5(1) IA 1999 is only to be applied to one of the 
provisions. The Chief Justice’s judgment is expressed in terms of general interpretation 
principles. The authorities against her opinion are not binding, as they are English 
judgments. Even if they were, it would be possible for the Court of Appeal to override those 
decisions. So far the rights-centred approach is not impermissible.  
 

C. DEFENDING THE CHIEF JUSTICE’S INTERPRETATION 
 
Having construed the provisions as to the prevalence of the rights-respecting provision, the 
Chief Justice had to defend this interpretation against the traditional canons of construction, 
which would, if applied, upset that finding.  
   

1. Rejecting general principles of statutory construction 
Elias CJ acknowledged three possible objections to her interpretation:157

 
 The first is that s 2(4) was enacted later than s 4 and is to be preferred as a statement of legislative will 
 by reason of that temporal circumstance. The second is that s 2(4) is a specific provision which 
 overcomes a general statement of principle such as s 4(2). The third is that if s 4(2) prevails it would 
 deprive s 2(4) of any effect.  
 
In rejecting those arguments Elias CJ pointed out that they “draw on general principles of 
statutory construction developed by Judges through case law”158 and that judge-made 
principles are subordinate to legislative direction, such as that given in the IA 1999 and s 6 
NZBORA 1990.159 Her presumption, hereby, is that these rules, being court-created, can be 
changed or abandoned by the courts.160 To remind the Court that the canons of construction 
are not set in stone, Thomas J quoted Lord Reid’s dictum in Maunsell v Olins:161

 
 Then [in the case of doubt] rules of construction are relied on. They are not rules in the ordinary sense 
 of having some binding force. They are our servants, not our masters. They are aids to construction, 
 presumptions or pointers.  
 
It follows that the canons must be given such weight as the Court in its judgment, having 
regard to all the relevant circumstances, thinks appropriate. They are capable of adaptation 
and development to meet changing or different circumstances.162 Thomas J warned that if 
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157  Elias CJ in Pora supra n 2, [29]. 
158  Ibid. 
159  Ibid [51]. 
160  JF Burrows “Statutory interpretation and extrinsic materials in the Court” (1986) NZLJ 220, 221. 
161  Thomas J in Po a supra n 2 [134]; Maunsell v Olins (1975 UKHL) [1975] 1 All ER 16, 18. 
162  Thomas J ibid [135], [137]. 
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“due formalism in statutory interpretation is to be avoided, care needs to be taken to ensure 
that these canons do not become blinkers restricting the scope of the Court’s perception”.163  
 
The decision following the traditional approach offers three reasons why this proposition is 
not helpful in this case. First, New Zealand courts are subject to a general statutory direction 
about how they are to interpret legislation and the direction given in s 5(1) IA 1999 is 
mandatory.164 That is correct. However, this is not denied by the rights-centred approach. 
Rather the contrary is the case: Elias CJ emphasised the priority of statutory provisions in 
her argument against applying the canons of construction. The second reason is that some of 
the canons of construction are not only made by judges for the purpose of finding the 
meaning of legal texts but also rules that are used in everyday lives in understanding 
communications.165 This might be true. However, it begs the question of how this 
perception can be of any assistance in resolving the conflict between the irreconcilable 
provisions.166 The final reason against the assumption that the canons of constructions are 
not helpful in the particular case is that Lord Reid’s words usually refer to situations where 
the canons point in different directions. Here, according to Keith J, they are all pointing to 
exactly the same result and there is no need to choose between the three.167 Thomas J, on the 
other hand, pointed out that the relevant canons of constructions also include the principle 
that the law should uphold human rights.168 Against this backdrop, Keith J’s last reason 
looses its validity.   
 
With her understanding of the function of the canons in mind, the Chief Justice turned to 
deal with each principle separately.   
 

(a) Lex posterior derogat priori principle 
As stated above (at IIB1) the so-called “rule of last resort”169 means that the provision later 
in time prevails over an earlier one as to the extent of an inconsistency, even if not explicitly 
stated. It is founded on the notion of parliamentary supremacy. “Parliament must at all times 
be free to make new legislation.”170 The traditional common law applies this principle even if 
a predecessor of the current Parliament has attempted to abolish it. This is apparent from 
authorities such as Vauxhall and Ellen Street. In 1931 the Court in Vauxhall held that if two 
provisions are inconsistent in a way that they cannot stand together, than the earlier Act is 
impliedly repealed by the later in accordance with the maxim “Leges posteriores priores 
contrarias abrogant.”171 The judge was unable to accept a difference between express and 
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163  Ibid [135]. 
164  Keith J ibid [103]. 
165  Ibid [108]. 
166  Thomas J ibid [160]; If anything it supports the dominance of s 4(2) CJA 1985. Ibid.  
167  Keith J ibid [109]. 
168  Thomas J ibid [137]. 
169  Elias CJ ibid [36]; Re Marr supra n 45, 784.  
170  Thomas J in Po a ibid [139]. 
171  Vauxhall supra n 80, 744. 
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implied repeal, apparently due to the traditional common law assumption that all statutes are 
equal. Humphreys J stated:172  
 
 If it is once admitted that Parliament… has power by a later Act expressly to repeal or expressly to 
 amend the provision of the sub-section and to introduce provisions inconsistent with them, I am  

unable to understand why Parliament should not have power impliedly to repeal or impliedly to amend  
these provisions by the mere enactment of provisions completely inconsistent with them.  

 
This decision was approved in Ellen Street only three years later. Referring to cases in which 
Parliament, without using the word “repeal,” has effected the same result by enacting a 
section inconsistent with an earlier provision, the English Court of Appeal held that “it is 
impossible” to say that these words of the later section have no effect. 173  
 
Ignoring these authorities, Elias CJ first referred to Re Marr in which the English Court of 
Appeal (1990) in considering the lex posterior derogat priori principle rejected “[s]uch a 
mechanical approach” as being “altogether out of step with the modern, purposive approach 
to the interpretation of statutes”.174 Borrowing Lord Nicholls’ words, “[i]t is high time to 
put an end to any lingering doubts about this so-called rule of last resort: there is no such 
rule.”175 This judgment, however, was concerned with two provisions enacted 
contemporaneously and the question was whether the numerically later one prevailed. 
Acknowledging this factual difference, Elias CJ held:176

 
 We do not think it matters greatly whether the (sequentially) later provision was enacted at the same 
 time as the earlier one…or later in time…Preference for a later provision is equally a default one which 
 presupposes a mechanical rather than a purposive approach to statutory interpretation. The later is not 

 to preferred if the earlier expressly provides that it is to prevail. 
 
Her Honour did not reject the principle of implied repeal as such but emphasised that “there 
is no chronological formula to be mechanically applied.”177 Considering the reasons for 
ascribing s 4(2) CJA 1985 priority in the first place (see IIIB), Elias CJ concluded that the 
“[c]hronological order of the inconsistent provisions cannot be determinative and is not 
likely to be helpful.”178 For her, it was improbable that Parliament intended to remove a basic 
human right by a “side wind what it has not done explicitly”.179 Thomas J added that “no 
forbidden jump is required”180 to give the rule of implied repeal less weight than the principle 
that the law should uphold human rights, both being canons of construction.181 The rules of 
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construction to the effect that later or more specific provisions are to be deemed to 
represent Parliament’s intent are, in his Honour’s view, inadequate when one of the 
conflicting provisions protects a fundamental right.182

  
 Where such a right is involved, the doctrine of implied repeal or amendment should be capable of  

being displaced so that, in the event of a conflict between a provision incorporating a fundamental  
right and another later or specific section which offends that right, then, unless Parliament has  
deliberately and  expressly indicated that the later provision is to override the earlier enactment, the  
human rights legislation should prevail.  

 
Keith J, on the other hand, admits that an earlier legislative provision can affect the 
interpretation and application of later provisions and courts will strive to read the provisions 
together as a whole. “But if the enactments cannot be so read, the provision later in time will 
prevail. That must be so given the very nature of any continuing power to make law”.183  
The judgment in Re Marr cited in support of the rights-centred approach has, according to 
Keith J, no relevance due to the factual differences stated above.184   
 
Having argued against the traditional approach, the Chief Justice then invoked an alternative 
approach supported by foreign authorities.185 At this stage the importance of the non-
retrospectivity principle is particularly relevant as what is basically suggested by the Chief 
Justice is the existence of a hierarchy of statutes corresponding to the values they regulate. 
For those which can properly be classified as fundamental or constitutional statutes, the 
threshold for repealing applicable to “ordinary” statutes should be raised. 
 
In Winnipeg School Division (No 1),186 for example, the Canadian Supreme Court declined 
to hold a general provision of a human rights statute to be impliedly repealed by later 
consolidation legislation that maintained an earlier provision in conflict with the human 
rights statute. Since the later specific provision was a mere re-enactment of an earlier 
provision, which was impliedly repealed by the enactment of the Human Rights Act 1974 
(Canada), it could not be considered a later enactment having the effect of creating an 
exception to the provision of the Human Rights Act. This is based on the notion that 
human rights legislation is a fundamental law of general application and if there is a conflict 
between this fundamental law and other specific legislation, unless an exception is created, 
the human rights legislation must govern.187 The Canadian Court referred to the “special 
nature” of human rights legislation as follows:188
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182  Ibid. 
183  Keith J ibid [110]. 
184  Ibid [114]. 
185  Besides the Canadian authority discussed below, Elias CJ also referred to an Australian case (Rr 

Bolton, ex parte Beane (1987) 162 CLR 514) that expressed the same view. Elias JC in Pora supra n 2,  
[55]. 

186  W nnipeg School Division (No1) (1985 SCC) [1985] 2 SCR 150. 
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 It is not constitutional in nature in the sense that it may not be altered, amended, or repealed by the 
 Legislature. It is, however, of such nature that it may not be altered, amended, or repealed, nor may 
 exceptions be created to its provisions, save by clear legislative pronouncement. To adopt and apply  

any theory of implied repeal by later statutory enactment to legislation of this kind would be to rob it  
of its special nature and give scant protection to the rights it proclaims.  

 
Keith J distinguished the Canadian case from Pora on the ground that s 2(4) CJAA 1999 is 
not a consolidating provision of a previously overridden section.189 This is true. 
Nevertheless, the “special nature” of human rights does apply to s 4 CJA 1985 as well. 
Hence, it all comes down to whether or not s 2(4) CJAA 1999 is a clear legislative 
pronouncement. On this the Court is divided: for Keith J it is a clear pronouncement,190 
whereas it seems that the proponents of the rights-centred approach would require a clearer 
statement; that would seem to be an explicit statement to violate human rights. The different 
opinions are a consequence of the different perception of the legislative intent in this case 
(see IIIB2). It is the intention to abrogate a fundamental right which must be beyond any 
doubt. This “provides a barrier against inadvertent legislation which would have the effect of 
abridging human rights.” 191  
 
The idea that statutes giving effect to fundamental rights should prevail has subsequently 
been reconsidered in a decision of the English Queen’s Bench Division in Thoburn in 
2001.192 In this case the Court had to deal with national law conflicting with community 
obligations of the United Kingdom incorporated by the European Communities Act (UK) 
1972 and held that the former is subordinate to the latter193 Laws LJ acknowledged the 
traditional doctrine of parliamentary sovereignty but held that this doctrine has been 
modified “by the common law, wholly consistently with constitutional principle”:194

   
 The common law has in recent years allowed, or rather created, exceptions to the doctrine of implied
 repeal, a doctrine which was always the common law’s own creature. There are now classes or types of
 legislative provision which cannot be repealed by mere implication. These instances are 
 given…by…courts, to which the scope and nature of parliamentary sovereignty are ultimately 

confided. 
  
Referring to a line of authorities Laws LJ found that: 195  
 
 In the present state of its maturity the common law has come to recognise that there exist rights 

 which should properly be classified as constitutional or fundamental…from this a further insight  
follows. We should recognise a hierarchy of Acts of  Parliament.  
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He continued, stating that the special status of constitutional statutes follows the special 
status of constitutional rights, such as the Human Rights Act 1998 (and in the particular 
case, the European Communities Act 1972).196 While ordinary statutes may be impliedly 
repealed, constitutional statutes may not. For the repeal of a constitutional Act or the 
abrogation of a fundamental right the Court would ask whether it is shown that the 
legislature’s actual – not imputed, constructive or presumed – intention was to effect the 
repeal or abrogation? It was suggested that the test “could only be met by express words in 
the later statute, or by words so specific that the inference of an actual determination to 
effect the result contended for was irresistible.” 197 This test, according to Laws LJ, is not 
satisfied by the ordinary rule of implied repeal.198 The Chief Justice’s opinion in Pora is 
plainly the application of the same principle as the one accepted in Thoburn one year later.199  
 

(b) Generalia specialibus non derogant principle 
The maxim generalia specialibus non derogant is the countervailing principle to the concept 
of lex poste ior derogat priori and effectively limits the doctrine of implied repeal. Thus, it 
can be used to avoid conflict in some cases.

r

                                                

200  
 
This maxim is usually applied where a general enactment covers a situation for which specific 
provision is made by another enactment contained in an earlier Act. Without any indication 
of a particular intention to the contrary, it is presumed that the situation was intended to 
continue to be dealt with by the specific provision rather than the later general one. 
Accordingly, the earlier specific provision is not treated as impliedly repealed.201 This, the 
Chief Justice thought, is no more than common sense and as a rule of thumb yielding 
according to context.202 This principle is not of any assistance in the particular case for the 
obvious reason that in Pora the later provision was the specific one. Besides, as this maxim is 
an exception to the lex posterior derogat priori principle it is only coherent not to employ it 
if the latter is not employed in the first place.  
 
The obverse proposition that special provisions override general ones (specialia generalibus 
derogant) would generally cover the situation in Pora. Nonetheless, it was rejected by the 
proponents of the rights-centred approach as being “inherently less useful even as a rule of 
thumb because [it is] so sensitive to [the] particular context.”203 If applied generally it would 
not only make insecure some of the most important overarching principles expressed in 

 
196  Ibid; the Human Rights Act 1998 (UK) is the equivalent to the NZBORA 1990. 
197  Ibid [63]. 
198  Ibid. 
199  Butler supra n 123, 365. 
200  Bennion supra n 70, 255. 
201  Ibid 255-256. 
202  Elias CJ in Pora supra n 2 [42]; Thomas J ibid [142]. 
203  Elias CJ ibid [43]; It is not unorthodox for the courts to sometimes prefer a general over a specific 
 enactment. In Latailakepa supra n 7, for instance, the Court of Appeal held that the general fore- 

runner  to s 4(2) CJA 1985 prevailed over an earlier specific provision.  
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legislation but also undermine the policy of the IA 1999 and the direction given by s 6 
NZBORA 1990.204 This is due to the fact that human rights guarantees are typically rather 
general whereas derogations from them are more likely to be specific.  
 
Keith J admitted that a general provision can affect the interpretation and application of 
specific provisions and that205

 
 [t]he strength of principles and values stated in such legislation (especially the Bill of Rights Act and s  

4 of the Criminal Justice Act) calls for clear, purposeful language if the general proposition is to be  
upset and the rights they affirm are to be put to one side.    

 
Nevertheless, Parliament cannot be denied the power to override such provisions within part 
of its area of operation by enacting a later specific provision so long as Parliament makes that 
purpose clear.206 Again, the possibility of making that purpose clear appears to be one of the 
crucial differences between the different opinions. Keith J is convinced that Parliament has 
made its intention to partially override s 4(2) CJA 1985 clear by enacting s 2(4) CJA; 
whereas the Chief Justice seems to be of the opinion that it is plainly impossible to make 
such a purpose clear without expressly stating it. This seems to be her Honour’s opinion, 
although she makes comments suggesting an opposite stance:207

 
It is not necessary to go so far as to say that statutory provisions which protect human rights cannot 
be impliedly repealed. In some cases the legislation may plainly require that effect. But it is right for  
the Courts to be cautious. General or ambiguous words will seldom be sufficient.  

 
Strictly abiding by this statement, she could not have possibly held that s 2(4) CJAA 1999 
does not plainly require an implied repeal. It is hard to imagine an imperative that is more 
contradictory to a human right than the one stated in s 2(4) CJAA 1999.   
 
Finally, there is no point in applying this concept at all since the idea behind this principle is 
to give at least some effect to either of the conflicting statutes as far as possible. In Pora, 
however, it was clear that one of the provisions must give way.  
 
 

(c) Ut res magis valeat quam pereat principle 
The last of the three canons of construction dealt with is the notion that an interpretation 
that preserves some scope for both enactments is to be preferred.208 The very problem with 
the application of that principle to Pora is that there is no possibility to construe the 
provisions in a way that both can be given effect; one must yield. Of course, in the broader 
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perspective the interpretation that leads to the prevalence of s 2(4) CJAA 1999 leaves scope 
for the application of s 4(2) CJA 1985 where the facts are not covered by the former. This is 
a corollary as one is a general and the other a specific provision. Nevertheless, according to 
the Chief Justice, “it is not a sound principled approach to select…[that] interpretation on 
the basis that it at least preserves some scope for both sections.”209 For Elias CJ, this is an 
approach which would permit progressive erosion of s 4 CJA 1985 and the fundamental 
principle it embodies. The proper interpretation does not turn on questions of degree but 
whether any repeal was meant.210  
 
As stated above (at IIIB1), adopting an interpretation that deprives a provision of any effect 
is perceived as challenging Parliament’s sovereignty. However, Thomas J had a “number of 
responses”211 to that perception. First, perceiving the problem as being a clash between two 
conflicting and irreconcilable intentions of Parliament, the only proper exercise for the 
Court is to determine Parliament’s true intention. Giving effect to that intention is exactly 
what is required by Parliament’s sovereignty even if it necessarily renders the other provision 
a nullity. Furthermore, it is doubtful whether courts are really giving better effect to 
Parliament’s intention when a strained interpretation is adopted simply to avoid depriving 
one provision of any effect. Besides, negating the effect of a provision is not unknown in 
statutory interpretation and a necessary consequence of solving an inconsistency within one 
Act according to the Lockwood test (see IIIA1). Additionally, the fact that one section 
embodies a fundamental right cannot be disregarded.212  
 

(d) A modern perception of Parliament’s supremacy  
Given that the traditional canons of statutory interpretation have been closely associated 
with giving effect to parliamentary sovereignty, it has been alleged that the refusal to hold 
that s 4(2) CJA 1985 was impliedly repealed is repugnant with the notion of parliamentary 
supremacy.213 This, however, is not inevitably so: it rather depends on how parliamentary 
supremacy is perceived. This has changed over time. Of course, it is opposed to the notion 
advocated by Dicey:214   
 
 There is no law which Parliament cannot change…fundamental or so-called constitutional laws are 
 under our constitution changed by the same body and in the same manner as other laws, namely, by 
 Parliament acting in its ordinary legislative character.  
 
The Diceyan view perceives any fetter, procedural or substantive, as being inconsistent with 
the concept of parliamentary sovereignty (see also IIIB1). Thomas J referred to a different 
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perception of this doctrine, provided by Lord Hoffmann in R v Secretary of State for the 
Home Department, ex parte Simms:215  
 
 Parliamentary sovereignty means that Parliament can, if it chooses, legislate contrary to fundamental
 principles of human rights. The Human Rights Act 1998 will not detract from this power. The 
 constraints upon its exercise by Parliament are ultimately political, not legal. But the principle of 
 legality means that Parliament must squarely confront what it is doing and accept the political cost.  
 
It is merely a rule of interpretation: courts will not presume Parliament intended to derogate 
from a human right – Parliament must, transparently, make this decision itself. Since 
principles of interpretation have always been created by judges, they cannot be denied the 
authority to develop further rules. This canon, applied by the Chief Justice in Pora, accords 
with the modern notion as to the importance of human rights and the desirability of 
transparent and careful legislative process. This view does not abandon the notion of 
parliamentary supremacy. It is neither more nor less than a modern perception of this 
concept that regards only substantive fetters as inconsistent. Parliament is still sovereign if it 
can change all laws, even if different procedures may sometimes be required. Nowadays only 
few seriously believe that a “manner and form” limitation, which does not substantively 
fetter Parliament’s power but merely prescribes a procedure for the exercise, is 
constitutionally suspect. 216  
 

2. New Zealand Bill of Rights Act 1990 
Elias CJ underpinned her finding in favour of s 4(2) CJA 1985 by reference to the 
interpretative directions give in s 6 NZBORA 1990. “This interpretation, being tenable, is 
one the Court is required by s 6 New Zealand Bill of Rights Act to adopt.”217 By enacting 
this section the New Zealand Parliament has adopted the general principle of legality 
described above (IIIC1A).218 Section 6 NZBORA 1990 reads as follows:219   
 
 Wherever an enactment can be given a meaning that is consistent with the rights and freedoms
 contained in this Bill of Rights, that meaning shall be preferred to any other meaning. 
 
Such an interpretation, however, must be plausible. Once the possibility that important 
legislation may control the efficacy of even subsequent legislation, the scenario that s 6 
NZBOR 1990 contemplates, namely, a rights-infringing meaning and a rights-protecting 
meaning is established. Being “possible” the rights-protecting meaning must be preferred. 
The hard work was done in establishing a consistent possible meaning.220  In Keith J’s 
opinion, s 4(2) CJAA 1999 did not allow another meaning than the one conveyed by the 
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unambiguous words, despite the fact that this was plainly inconsistent with s 25(g) 
NZBORA 1990. Hence, he was bound by the directions given in s 4 NZBORA 1990 that 
courts shall not hold any provision to be repealed, invalid or ineffective or decline to apply 
any provision by reason that it is inconsistent with the rights affirmed in the NZBORA 
1990.221 Interestingly, Elias CJ’s judgment mentioned this imperative only briefly in 
brackets.222 This clearly reflects the subordinate status this section occupies in her judgment; 
it seems that she would much rather not mention it at all. Nevertheless, being able to solve 
the problem guided by s 6 NZBORA there was no need for the Chief Justice to refer to s 4 
NZBORA. Of course, s 6 cannot be read in isolation; it has to be related with the other 
operational sections, ss 4, 5 NZBORA 1990. However, the first step is to identify the 
possible meanings of the provision and if more than one is available, the meaning which 
constitutes the least possible limitation on the right in question is to be adopted by virtue of 
s 6 NZBORA 1990. Having adopted the appropriate meaning the other operational sections 
come into play.223 If the adopted meaning does not constitute any limit on the right at stake 
there is no need to consider ss 4, 5 NZBOR 1990. It is correct that s 6 NZBORA does not 
justify adopting meanings other than those intended by Parliament, as this would be 
contrary to s 4 NZBORA.224 However, this is not what Elias CJ did. She applied a meaning 
that was in accordance with her finding of Parliament’s intent. Her Honour’s judgment can 
be perceived as an “assertion of judicial power and of what was possible by way of 
interpretation – whatever s 4 said.”225  
 

D. FINAL COMMENT ON THE CHIEF JUSTICE REASONING IN PORA 
 
Pora provides a methodology for disapplying statutes that violate constitutional values or 
human rights, yet avoids a confrontation with Parliament.226 It draws on the orthodoxy of 
the purposive approach to interpreting statutes, proceeds in terms of general principles and 
claims no special mandate from s 6 NZBORA 1990.227 It enquires into Parliament’s actual 
intention if it does not appreciate the significance of its own legislation. It should not be 
presumed that Parliament intended to give effect to a misapprehension or error of law.  
Parliament must speak clearly if it wishes to trench upon fundamental rights. To do so, it 
must understand its own legislation. Unless Hansard demonstrates otherwise, Parliament 
may be presumed to have proceeded under a mistake where its legislation violates basic 
human rights. The courts may declare that a provision was valid but inoperative where 
Parliament fails to understand the consequences of what it was enacting. This approach 

                                                 
221  Bill of Rights Act 1990 (NZ), s 4. 
222  Elias CJ in Pora supra n 2, [35]. 
223  Moonen (No1) v Film and Literature Board of Review [2000] 2 NZLR 9, [17]-[19] (Moonen (No1)).  
224  Hodge supra n 146, 13-14. 
225  Janet McLean “Legislative Invalidation, Human Rights Protection and s 4 of the New Zealand Bill of 
 Rights Act” (2001) 4 NZ Law Rev 421, 443. 
226  Joseph supra n 72, 510. 
227  Rishworth supra n 220, 226. 

 34



R V PORA 

reduces to a method of statutory interpretation for ascertaining what Parliament would 
intend had it been fully apprised.228  
 
From a theoretical perspective, this methodology is not an assault on the doctrine of 
parliamentary supremacy,229 as Elias CJ explicitly acknowledged that the courts must give 
effect to the will of Parliament as expressed in legislation and affirmed the orthodoxy that 
“Parliament cannot bind its successor”.230 She accepts that Parliament may override 
fundamental rights, but it must speak plainly if it wishes to do so.  
 
From a practical perspective, however, it provides a means of invalidating repugnant 
legislation as, frankly, there is no real difference between invalidating and holding a 
provision inoperative. Either approach amounts to a power not yet granted to the courts.231 
One might argue that this methodology challenges Parliament’s ability to achieve its 
purpose. Even if Parliament had inserted “notwithstanding s 4(2) CJA 1985” in s 2(4) CJAA 
1999 there would still have been the chance to frustrate this purpose due to a failure of 
comprehending the implication. However, this does not undermine Parliament’s 
supremacy.232 Parliament can simply adapt to this methodology. Besides, drafting the 
provision in plain words, it can make sure that Hansard discloses its appreciation. It needs to 
be as clear as the following statement: “yes, we do understand that we are curtailing a 
fundamental right and yes, we do want to do this.” Of course, no Parliament would readily 
do this, if only because of the political cost. Hence, the methodology applied by the Chief 
Justice is not necessarily adverse to legislative power and the judicial commitment to uphold 
Parliament’s intent.233          
 
One might fear that the rights-centred approach collides with the New Zealand’s 
constitutional structure. Although New Zealand’s political system is monarchical, organised 
around a separate and divisible Crown,234 the Court of Appeal has observed that the 
underlying principle is that of democracy.235 It is argued that allowing non-elected judges to 
reject the application of statutes is inconsistent with that principle. This, however, appears to 
be incorrect. Since the elected Parliament itself had enacted s 6 NZBORA 1990, which 
provides the basis to hold human rights hostile legislation ineffective, the power executed by 
the courts can be traced back to the people. Parliament has given up some of its moral power 
by allowing itself to be criticised by the courts.236 Besides, it is impossible to have a complete 
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separation of powers; some co-ordination is necessary.237 The courts, historically, have stood 
between Parliament and the citizen. To protect the rights of the individual, according to law, 
against the government was one of their tasks.238 Why not return that function to the 
courts?  
 
The interrelation between Parliament and the courts is normally conceived as an enterprise 
working in co-operation rather than in opposition.239 All that the rights-centred approach 
does is shifting the power within this enterprise while still acknowledging Parliament’s 
supremacy.  
 
Opponents of this approach might argue that the Chief Justice’s opinion is nothing more 
than a judicial invalidation exercised in the name of Parliament’s intention. This does not 
render it legally valid but rather makes it harder to see.240  This might be one way looking at 
it. The better way, however, is to accept it as a permissible evolution performed by the 
common law. The rights-centred approach is admittedly unorthodox and softens some 
traditional rules without tramping upon parliamentary sovereignty. In applying this 
approach the Chief Justice attempted to weaken the traditional approach in any possible way 
while justifying her approach by focussing on the paramount importance of the right in 
question. Each of her Honour’s arguments, considered separately, would probably not be 
capable of justifying a departure from the traditional approach. From a broader perspective, 
however, they add up to a convincing reasoning. What the Chief Justice did is not unknown 
in common law. Judges have done it many times when they have overruled decisions. This is 
the way of the common law, and why should there be a difference when it comes to 
statutory construction?241

 
Pora was an ideal case for developing a new approach since it could be done in obiter 
without being afraid of creating a binding precedent. It can be perceived as a “dress 
rehearsal” and as a reminder for the legislature to respect fundamental rights and enact 
statutes carefully. The Court had pointed out the repugnant character of the home invasion 
amendments before in Poumako and left Parliament with the chance to correct its mistake. 
As it had failed to respond quickly enough, Pora can be regarded as a warning to take the 
courts criticism seriously.242    
 

IV  CONCLUSION 
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Led by the desire to avoid an application of the repugnant provisions to the particular case 
each judgment was somewhat result-oriented. Once this was achieved, the judges took the 
opportunity to argue in obiter about the proper role of the judiciary in New Zealand.  
 
There are as many similarities as there are differences between the traditional and the rights-
centred approach. Both judgments were based on the purposive approach and acknowledge 
the prevalence of statue law over common law. Both opinions drew on the same material to 
ensure the legislative intent. Nevertheless, the distinct perceptions of the issue as well as the 
main emphasis led to opposed judgments. Depending on their perception, both of the 
opinions were searching for a different legislative intent. While the proponents of the 
traditional approach focused on s 2(4) CJAA 1999 finding Parliament’s purpose to apply s 
80 CJAA 1999 retrospectively plain and mandated by the clear wording of s 2(4) CJAA 
1999, the promoter of the rights-centred view searched for Parliament’s actual intent in 
respect of both provisions. In finding it unacceptable to attribute to Parliament an intention 
to act in breach of its international obligations and human rights, the Chief Justice held that 
legislative intent was, nevertheless, to favour s 4(2) CJA 1985. A major difference was the 
rejection of the canons of construction by the proponents of the rights-centred approach. 
Reaching an interpretative result that is consistent with human rights and “possible” in the 
sense of s 6 NZBORA 1990, the Chief Justice found in favour of s 4(2) CJA 1985. Keith J, 
on the other hand, was bound by s 4 NZBORA 1990 to grant s 4(2) CJAA 1999 priority as 
in his opinion there was no rights-consistent interpretation possible.   
 
Admittedly, the Chief Justice’s reasoning is unorthodox and daring but nevertheless not 
inconsistent with New Zealand’s constitutional system. It acknowledges Parliament’s 
sovereignty, although in a modern human rights-embracing sense. Nowadays the 
absoluteness of the Westminster concept is inappropriate and ready for adaptation. The 
Chief Justice’s decision in Pora may foreshadow a methodology that can be used for 
disapplying unconscionable legislation. Yet, it is solely used as a warning. The court’s 
willingness to uphold human rights rather than hostile legislation might remind Parliament 
of its obligation to enact rights-consistent statutes rather than politically popular ones. The 
Pora methodology reserves to the courts a greater role in overseeing the application of 
statutes and thereby indicates a shift in the relationship between the courts and Parliament. 
Whether or not this will become reality does not the least depend on Parliament itself.   
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